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PROPOSITION 


To HIS , 


MATESTY, 


„ 
Sir FRANCIS BACON, Knt. 


His Masser vs Antomey:Generdl; and one 
of his Privy-Council ; touching the Com- 
Eve and Amendment of the Laws of 

NGLAND, 


Vous MaEsTx, 


F your favour, having made me privy= 
counſellor, and continuing me in the 
place of your attorney-general, (which 

is more than was theſe hundred years 
before,) J do not underſtand it to be, that by 
putting off the dealing in cauſes, between party 
and Party, I ſhould keep holy- day the more; but 
that I ſhould dedicate my time to your ſervice 
with leſs diſtraction, Wherefore, in this plenti- 

ful acceſſion of time, which I have now gained, I 

_ it to be my duty, not Fn to ſpeed your 

A command - 


A PRO OSAIL FOR AMENDING 
commandments, and the buſineſs of my place; 


but to meditate and to excogitate, of my ſelf, 
wherein I may beſt, by my travels, derive your 


virtues to the good of your people; and return 
their thanks and increaſe of love to you again. 
And after I had thought of many things, I could 
find, in my judgment, none more proper for your 
Majeſty, as a maſter, nor for me, as a workman, 
than the reducing and recompiling of the laws of 
England. | 


Your Majeſty is a King, bleſſed with poſterity ; 


and theſe Kings ſort beſt with acts of perpetuity, 
when they do not leave them, inſtead of children; 
but tranſmit both line and merit to future genera- 
tions. You are a great maſter in juſtice and judi- 
cature; and it were pity that the uit of that vir- 
tue ſhould die with you. Your Majeſty alſo reign- 
eth in learned times; the more, in regard of your 
own per fections and patronage of learning; and it 
hath been the miſhap of works of this nature, that 
the leſs learned time hath wrought upon the more 
learned, which now will not be ſo. As for my 

ſelf, the law is my profeſſion, to which I am a 
debtor. Some little helps I may have of other 
learning, which may give form to matter ; and 
your Majeſty hath ſet me in an eminent place, 
whereby in a work which muſt be the work of 


many, I may the better have coadjutors. Therefore, 


not to hold your Majeſty with any long preface, 
in that which I conceive to be nothing leſs than 
words, I will proceed to the matter; which mat- 
ter itſelf nevertheleſs requireth ſomewhat briefly 
to be ſaid, both of the dignity, and likewiſe of the 
ſafety, and convenience of this work : and then 
to go to the main; that is to ſay, to ſhew how 
the work is to be done: which incidently alſo will 
beſt demonſtrate, that it is no vaſt nor ſpecula- 
tive thing, but a real and feaſible. Callithenes, 
that followed Alexander's court, and was grown in 
ſome diſpleaſure with him, becauſe he could w_ 
a4 | : We 
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only by way of perfecting them, which is eaſieſt 
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well brook the Perſian adoration ; at a ſupper 
(which with the Greciaus was ever a great part talk) 
was deſired, becauſe he was an eloquent man, to 
ſpeak of ſome theme, which he did ; and choſe 
for his theme, the praiſe of the Macedonian nation, 
which though it were but a filling thing to praiſe 
men to their faces, yet he did it with ſuch advan- 
tage of truth, and avoidance of flattery, and with 
ſuch life, as the hearers were ſo raviſhed with it, 


that they pluckt the roſes off from their garlands, 


and threw them upon him; as the manner of ap- 


plauſes then was: Alexander was not pleaſed with 


it, and by way of diſcountenance ſaid, It was ea- 
ſy to be a good orator, in a pleaſing theme. But 


(faith he ro Calliſthenes,) turn your ſtyle, and 


tell us now of our faults, that we may have the 
profit, and not you only the praiſe : which he pre- 
ſently did with ſuch a force, and ſo piquantly, that 
Alexander ſaid, The goodneſs of his theme had 


made him eloquent before ; but now it was the 


malice of his heart, that had inſpired him. 
1. Sx, I ſhall not fall into either of thoſe two 


extremes, concerning the laws of England; they 
commend themſelves beſt to them that underſtand 


them ; and your Majeſty's chief Juſtice of your 
bench hath in his writings magnified them not 


without cauſe : certainly they are wiſe, they are 
juſt, and moderate laws; they give to God, they 


give to Cæ ſar, they give to the ſubjects that which 
appertaineth. It is true, they are as mixt as our 
language, compounded of Britiſh, Roman, Saxons 
Daniſh, Norman cuſtoms. And as our language is 
ſo much the richer, ſo the laws are the more 
complete: neither does this attribute leſs to them, 
than thoſe that would have them to have ſtood 
out the ſame in all mutations; for no tree is ſo 


good firſt ſer, as by tranſplanting. 


2. As for the ſecond extreme, I have nothing 
to do with it, by way of taxing the laws. I ſpeak 
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in the beſt things; ſo that which is far amiſs, 
hardly receiveth amendment; but that which hath 
already, to that more may be given. Beſides, what 
I ſhall propound is not to the matter of the laws, 
but to the manner of their regiſtry, expreſſion, 
and tradition; ſo that it giveth them rather light 
than any new nature. This being ſo, for the dig- 
nity of the work I know ſcarcely where to find the 


like; for ſurely. that ſcale, and thoſe degrees of 
fovereign honour, are true and rightly marſhalled. 


Firſt, the founders of eſtates ;- then the law-givers; 
then the deliverers and ſaviours after long cala- 


mities; then the fathers of their countries, which 


are juſt and prudent. princes ; and laſtly, conque- 
rors, which 'honour is not to be received amongſt 
the reſt, except it be, where there is an addition 


of more country and territory to a better govern- 


ment, than that was of the conquered. Of theſe, 
in my judgment, your Majeſty may with more 
truth than flattery be intitled to the firſt, becauſe 
of your uniting of Britain and planting Ireland, 
both which ſavour of the founder. That which I 
now propound to you, may adopt you alſo into 


the ſecond : law-givers have been called principes 


perpetui; becauſe, as biſhop Gardiner ſaid in a bad 
ſenſe, that he would be biſhop an hundred years 
after his death, in reſpect of the long leaſes he 


made: fo law-givers are ſtill Kings and Rulers af- 
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ter their deceaſe, in their laws. But this work, 


thining ſo in itſelf, needs no taper. For the ſafe- 


ty and convenience thereof, it is good to conſider, 


and to anſwer thoſe objections or ſcruples which 


may ariſe, or be made againſt this work. 

Obj. 1. Tnar uit is a thing needleſs; and that 
the law, as it now is, is in good eſtate, compara- 
ble to any foreign law; and that it is not poſſible 
for the wit of man, in reſpect of the frailty there- 
df, to provide againſt the incertainties and eva- 
ſions, or omiſſions of lag. | 


3 12 
* 


: > : ' f 4 * 22 

. : », 

Ws ; 2 ; f - P- 
. C ng 


I: 


i 
( 
4 
4 
1 
4 
£ 


8 _ , 4 a 6 " 
= 4 3 m_ Sy; 
i ge "5 * 

p 5 


THE Laws of ENGLAND. 


1 


55 


| Reſp. Por the compariſon with foreign laws, An a; 


it is in vain to ſpeak of it ; for men will never 


agree about it. Our lawyers will maintain for our 
municipal laws'; civilians, ſcholars, travellers, will 
be of the other opinion, 

Bur certain it is, that our laws, as they now 
ſtand, are ſubject to great incertainties, and va- 
riety of opinion, delays and evaſions: whereof 
enſueth, | | 


* 


1. Tur the multiplicity and length of ſuits is 
%%% r TT 

2. Txar the contentious perſon is armed, and 
the honeſt ſubject wearied and oppreſſed. 

3. Trar the judge is more abſolute; who, in 
doubtful caſes, hath a greater ſtroke and li- 
berty. " 1 | | 50 ext 
4. Txart the chancery courts are more filled, 
= remedy of law being often obſcure and doubt- 
ict If | 


<a THAT the ignorant lawyer ſhroudeth his ig- 


norance of law, in that, doubts are ſo frequent 
and many. 17 „„ 
6. Tzar mens aſſurances of their lands and e- 
ſtates by patents, deeds, wills, are often ſubject 
to queſtion, and hollow; and many the like incon- 
veniencies, Fe ena | 

Ir is a good rule and direction (for that all 
laws,” ſecundum magis & minus, do participate of 
incertainties,) that followeth : Mark, whether the 
doubts that ariſe are only in caſes of ordinary ex- 


perience, or which happen not every day: If in 
the firſt only, impute it to frailty of man's fore- 


ſight, that cannot reach by law to all caſes; but if 
in the latter, be aſſured there is a fault in the law. 
Of this I ſay, no more, but that (to give every 
man his due) had it not been for Sir Edward 


Coke's reports (which, though they may have er- 


rors, and ſome peremptory and extrajudicial re- 


ſolutions, more than are warranted; yet they 
contain infinite good deciſions, and rulings over of 


43 caſes,) 
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caſes,) the law by this time had been almoſt like a 
ſhip without ballaſt ; Folks that ee of modern 
experience, are fled fro at are ad judged 
and ruled in former tif A Net i * 
this Work is yet greater in the _ law. For 
firſt, there are a number of enſnaring penal laws, 
which lie upon the ſubject ; and if in bad times 
they ſhould be awaked, and put in execution, 
would grind them to powder. 

TxrerE is a learned civilian that expoundeth 
the curſe of the prophet; Pluet ſuper eos Iaqueos, of 


multitude of penal laws; which are worſe than 1 


ſhowers of hai] or ow ana upon cattle, for they 
fall upon men. 

THERE are ſome penal laws- fit to be retained, 
but their penalty too great; and it is ever a rule, 
that any over-great penalty, (beſides the acerbity | 
of it) deads the execution of the law. 15 : 

THesei is a farther inconvenience of penal laws, 
obſolete, and out of uſe ; for that it brings a gan- 
grene, neglect, and habit of diſobedience upon o- 
ther wholeſome laws, that are fit to be continued 
in practice and execution; ſo that our laws en⸗ 
dure the torment of Mezentius: | 


The living die in the arms of | the dead. 


LasTLy, There is ſuch an accumulation of ſta. 
tutes concerning one matter, and they ſo croſs and 
intricate, as the certainty of law is loſt in the 
| heap ; as your Majeſty had experience laſt day 
upon the point, Whether the incendiary of New- 
market ſhould haye the benefit of his clergy. 

Obj. X. Tur it is a great innovation; and 
Innovations are dangerous beyond foreſight. 

Reſp, ALL purines and medicines, either in 
the civil or natura body, are innovations: fo as 
that argument is a common place againſt all noble 
reformations. But the truth is, that this work 
opght not to be Formed or held for any innova- 

tion 
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THE Laws or ENGLAND. 
tion in the ſuſpected ſenſe. For thoſe are the in- 
novations which are quarrelled and ſpoken againſt, 
that concern the conſciences, eſtates, and fortunes 
of particular perſons : but this of general ordi- 
nance pricketh not particulars, but paſſeth fine ſtre- 


pitu. Beſides, it is on the favourable part; for 
it eaſeth, it preſſeth not: and laſtly, it is rather 


matter of order and explanation, than of altera- 
tion. Neither is this without preſident in former 
governments. 1 | | | 
Tak Romans, by their Decemviri, did. make 
their twelve tables; but that was indeed a new 
enacting or conſtituting of laws, not a regiſtering 
or recompiling ; and they were made out of the 
laws of the Greciaus, not out of their own cu- 
R. 7 1 
Id Athens they had Sexviri, which were ſtand- 
ing commiſſioners to watch and to diſcern what 
laws waxed unproper for the time; and what 
new law did, in any branch, croſs a former law, 
and fo, ex officio, propounded their repeals. 
King Lewis XI of France, had it in his inten- 
tion to have made one perfect and uniform law, 
out of the civil law Roman, and the provincial cu- 


ſtoms of France. ; 


FUSTINIAN the Emperor, by commiſſions 


directed to divers perſons learned in the laws, re- 


duced the Roman laws from vaſtneſs of volume, 
and a labyrinth of incertainties, unto, that., courſe 
of the civil law which is now if Uke P20 here 
at home of late years, that King Henry VIII, in 
the twenty feventh of his reign, was authorized 


by parliament to nominate thirty two commiſ- 


ſioners, part eccleſiaſtical, part temporal, to purge 
the canon law, and to make it agreeable to the 


law of God, and the law of the realm; and the 


ſame was revived in the fourth year of Edw. VI, 
though neither took effect. 


Fox the laws of Lycurgus, Solon, Minos, and 


others of antient time, they are not the worſe, 


Ag ; becauſe 


8. 
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becauſe” grammar ſcholars ſpeak of them: but 


things too antient wax children with us again. 
E D GA R, the Saxon King, collected the laws 
of this Kingdom, and gave them the ſtrength 
of a faggot bound, which formerly were dif- 
perſed. 
Tux ſtat 5 O, King Edward the Firſt were 
fundam&mtil z gut, 1*doubr, I err, in producing 
ſo many 5 es; for as Cicero faith to Cæſar, ſo 
may J ſay to your Majeſty. 


Nil vulgare te diguum videri poſſit. 


Obj. 3. In this purging of the courſe of the 
common laws and ſtatutes, much good ney be 
taken away. 

Reſp. IN all | purging, ſome good humours may 
paſs away ; but that is largely recompenſed, by 
lightening the body of much bad. 

Obj. 4. LABOUR were better beſtowed, in 
bringing the common laws of Englaud to a text 


law, as the ſtatutes are, and ſetting both of them 


down in method and by titles. 

Reſp. Ir is too long a bulineſs to Wen whe- 
ther Jex ſcripta, aut non ſcripta, a text law, or 
cuſtoms well regiſtered, with received and ap- 
proved grounds and maxims, and acts and reſo- 


lutions judicial from time to time duly entered 


and reported, be the better form of declaring and 
authorizing laws. It was the principal reaſon or 
oracle of Lycurgits, that none of his laws ſhould 


be written. Cuſtoms are Jaws written in living 


tables; and ſome traditions the church doth not 


diſauthorize. In all ſciences they are the found. 


eſt, that keep cloſe to particulars; and ſure I 


am, there are more doubts that riſe upon our 
ſtatutes, which are a text law, than upon the 
common law, which is no text law. But, howſo+ 
ever that _ be determined, I dare not ad- 


viſe t9 caſt Ca t hg law 1.0 a new mould, The 
york 
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work which I propound tendeth to pruning. and 


grafting the law, and not to plow up and plant- 
ing it again; for ſuch a remove I ſhould hold in- 
deed for a perilous innovation. 4 

Obj. 5. Is will turn the” judges, counſellors of 


Jaw, and ſtudents of law, to ſchool again, and 
make them to ſeek what they ſhall hold and ad- 


viſe for law ; and it will impoſe a new cha 
upon all lawyers, to furniſh themſelves with new 
Looks of law. | . 


Reſp. Fox the former of thoſe, touching the 


new labour, it is true it would follow, if the law 
were new moulded into a text law; for then 
men muſt be new to begin, and that is one of 
the reaſons for which I diſallow that courſe. _ 

Bur in the way that I ſhall now propound, the 
entire body and ſubſtance of law ſhall remain, 
only diſcharged of idle and unprofitable,” or hurt- 
Ful matter ; and illuſtrated by order and other 
helps, towards the better underſtanding of it, 
and judgment thereupon. 

Fox the latter, touching the new charge, it 
is not worth the ſpeaking of, in a matter of ſo 
High. importancg g,jt: might have been uſed of 
the new rtranſlatich of the bible, and ſuch like 
works. Books muſt follow ſciences, and not ſci- 
ences books. : ©: VVV | 


The Work ſelf and the way to re- 
duce an recompile the Laws of 


ENGLAND. 


T* HIS work is to be done (to uſe ſome few 
words which is the language of action and 
effect) in this manner. | 

Ir conſiſteth of two parts; the digeſt or re- 
compiling of the common laws ; and that of the 


Iy 


ſtatutes, 


A 
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Tn the firſt of theſe three things are to be 


done. L 


uri g. - | 
a 2. Txt reducing or perfecting of the courſe or 
corps of the common laws. = 
3. Tk compoſing of certain introductive and 
auxiliary books touching the ſtudy of the laws. 
Fox the firſt of theſe, all antient records in 
your Tower, or elſewhere, containing acts of par- 
liament, lords patents, commiſſions, and judg- 


1. TE compiling of a book, de antiguitatibus | 
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ments, and the like, are to be ſearched, peruſed, 
and weighed : And out of theſe are to be ſelect- 


ed thoſe that are of moſt worth and weight, and 


in order of time not of titles, (for the more con- 
formity with the year-books,) to be ſet down 
and regiſter'd, rarely, in bæc verba ; but ſum- 
med with judgment, not omitting any mate- 
rial part ; theſe are to be uſed for reverend pre- 
cedents, but not for binding authorities. | 
Fox the ſecond, which is the main, there is to 
be made a perfect courſe of the law in ſerie tem- 
poris, or year-books, (as we call them) from Ed- 
ward the Firſt to this day: in the compiling of 
this courſe of law, or year- books, the points fol- 
lowing are to be obſerved. 5 
FIRST, all caſes which are at this day clearly 
no law, but conſtantly ruled to the contrary, are 
to be left out ; they do but fill the volumes, and 
ſeaſon the wits of ſtudents in a contrary ſenſe of 
law. And ſo likewiſe all caſes, wherein that is 
ſolemnly and long debated, whereof there is now 
no queſtion at all, are to be entered as judgments 
only, and reſolutions, but without the arguments, 
which are now become but frivolous, yet for the 
obſer vation of the deeper ſort of lawyers, that the 
may ſee how the law hath altered, out of which 
they may pick ſometimes good uſe, I do adviſe, 
that upon the firſt in time of thoſe obſolete 
caſes, there were a memorandum ſet, that at that 
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time the law was thus taken, until ſuch a time, 
SeconDLY, Homonymiæ, (as Fuſtiuian calleth 
them) that is, caſes merely of iceration and repe- 
tition, are to be purged away; and the caſes of 
identity, which are beſt reported and argued, to 
be retained inſtead of the reſt ; the judgments ne- 
vertheleſs to be ſet down, every one in time as 
they are, but with a quotation or reference to che 
caſe where the point is argued at large ; bur if 
the caſe confiſt part of repetition, part of new 
matter, the repetition is only to be omitted. 

THIxDLY, As to the Antinomiæ, caſes judged 
to the contrary, it were too great a truſt to refer 
to the judgment of the compoſers of this work, to 
decide the law either way, except there be a cur- 
rent ſtream of judgments of later times ; and then 
I reckon the contrary caſes amongſt caſes obſolere, 
of which I have ſpoken before; nevertheleſs this 

3 diligence would be uſed, that ſuch cafes of con- 
ito | — +9 be ſpecially noted and collected, to the 
. end thoſe doubts, that have been ſo long militant, 
Ed- may either by aſſembling all the judges in the ex- 

of i} chequer chamber, or by parliament, be put into 

ol- certainty. For to do it by bringing them in que-| 
ſtion under feigned parties, is to be diſliked. Nis 
habeat forum ex ſcena. „ 
FouxTHLy, All idle queries, which are but ſe- 
minaries of doubts and incertainties, are to be 
left out and omitted, and no queries ſet down, 
but of great doubts well debated and left unde- 
cided for difficulty; but no doubting or upſtart- 
ing queries, which though they be touched in ar- 
gument for explanation, yet were better to die 
than to be put into the books 5 
LasTLy, caſes reported with tao great prolixi- 
ty, would be drawn into a more compendious re- 
port; not in the nature of an abridgment, but 

fautologies and impertinences to be cut off, #5 

for miſprinting, and inſenſible reporting, whic 
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many times confound the ſtudents, tliat will be 
_ obiter amended; but more principally, if there be 
any thing in the report which is not well warrant- 

ed by the record, that is alſo to be 2 
courſe being thus compiled, then it reſteth buf for 
your Majeſty to appoint ſome grave and found 
lawyers, with ſome: honourable ſtipend, to be“ re- 
porters for the time to come, and then this is ſet- 
lech for all times.. * 


3 the auxiliary books that conduce to the 
ſtudy and ſcience of the law, they are three; 
Inſtitutions ; a treatiſe. De: regulis juris; and a 
better book De verborum fignificationabus, or terms 
of the law. For the Inſtitutions, I know well 
there be books of introductions (wherewith ſtu- 


dents begin) of good worth, eſpecially Littleton 


and Fitzherbert's Natura brevium ; but they are 
no ways of the nature of an inſtitution ; the of- 


fice whereof is to be a key and general prepara» 
tion to the reading of the courſe. And principal. 


ly it ought to have two properties; the one a per- 
ſpicuous and clear order or method; and the o- 
ther, an univerſal latitude or comprehenſion, that 
the ſtudents may have a little pre- notion of every 
thing, like a model towards a great building. For 


the treatiſe De regulis juris, J hold it, of all o- 


ther things, the moſt important to the health (as 
T may term it) and good inſtitutions of any laws: 
it is indeed like the ballaſt of a ſhip, to keep all 
upright and ſtable; „Aut I have ſeen little in this 
kind, either in our I4w, or other laws, that ſa- 
tisfieth me. The naked rule or maxim doth not 
- the effect @ It muſt be made uſeful by good dif- 
ferences, ampliations, and limitations, warranted 
by good authorities ; and this not by raiſing up 
of quotations and references, but by diſcourſe and 
This Conſtitution of Reporters I obtained of the King after 
Þ was Chancellor; and there are two appointed with 100 J. a year 
p piece ſtipend, _ * - [765 0 
Ys deducee 
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deducement in a juſt tractate. In this I have 


travelled myſelf, at the firſt more curſorily, ſince. 


with more diligence, ard will go on with it, if 
God and your Majeſty will give me leave. And 
I do aſſure your Majeſty, I am in good hope, 
that when Sir Edward Coke's reports, and my rules 
and deciſions ſhall come to poſterity, there will 
be (whatſoever is now thought) queſtion, who was 
the greater lawyer? For the books of the terms of 


the law there is a poor one ut I wiſh a diligent 
one, wherein ſhould be compriſed not only the 
expoſition of the terms of law, but of the words, 


of all antient records and precedents. 


Por the abridgments I could wiſh, if it were 


poſſible, that none might uſe them, but ſuch as 


had read the courſe firſt, that they might ſerve 


for repertories to learned lawyers, and not to make 
a lawyer in haſte; but ſince that cannot be, I wiſh 
there were a good abridgment compoſed of the 
two that are extant, and in better order. So 
much for the common law. | 


Statute Law, 


Fo R the reforming and recompiling of the ſta- 
tute law, it conliſteth of four parts. 

1. Tux firſt, to diſcharge the books of thoſe 
ſtatutes, whereas the caſe, by alteration of time, is 
vaniſhed ; as Lombards, eus, Gauls half-pence, Ec. 
Thoſe may nevertheleſs remain in the libraries for 
antiquities, but no reprinting of them. The like 
of ſtatutes long ſince expired and clearly repealed ; 
for if the repeal be doubtful, it muſt be fo pro- 
pounded to the parliament. IE 
2. Tux next is, to repeal all ſtatutes which are 
Nleeping and not of uſe, but yet ſnaring and in 
force ; in ſome of thoſe it will perbaps be requi- 


ſite to ſubſtitute ſome more reaſonable law inſtead - 
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A PRO OSAL FOR AMENDING, &c. 
of them agreeable to the time; in others a ſimple 
repeal may ſuffice. | | 

3. Txt third, that the grievouſneſs of the pe- 
nalty in many ſtatutes be mitigated, though the 
ordinances ſtand. ; 

4. Tre laſt is, the reducing of concurrent ſta- 
tutes heaped one upon another to one clear and 


uniform law. Towards this there hath been al- 


ready, upon my motion, and your Majeſty's di- 


rection, a great deal of good pains taken ; my Lord | 
Hobart, myſelf, Serjeant Finch, Mr. Heneage Finch, | 


1 
$ 
+ 
E 
H 
55 
: 


Mr. Noye, Mr. Hackewell, and others, whoſe labours I 


your 
in p Inly by this you may perceive the work is al- 
ut becauſe this part of the work, 
which concerneth the ſtatute laws, muſt of neceſſi- 
ty come to parliament, and the houſes will beſt 
like that which themſelves guide, and the perſons 
that themſelves employ, the way were to imitate 


the precedent of the commiſſioners for the canon 


laws in 27 Hen. VIII. and 4 Edw. VI. and the 
commiſſioners for the union of the two realms, 
primo of your Majeſty, and ſo to have the com- 
miſſioners named by both houſes; yet not with 
a precedent power to conclude, but only to prepare 
and propound to parliamen #Jhis is the beſt way, 
I conceive,. to accompliſh this excellent work, of 
honour to your Majeſty's times, and of good to 
all times; which 1 ſubmit to your Majeſty's bet- 
ter judgment. b | 


eing of a great bulk, it is not fit now to trouble | 
Majeſty with any further particularity there- | 
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ſons To be made of the 


. | Laws of ENGLAND. 


Mosr ne SOVEREIGN 


MONGST the degrees and acts of ſove- 
A reigns or rather heroical honour, the firſt 

or ſecond is the perſon and merit of a law- 

et. I giver. Princes that govern well are fathers of the 
people : But if a Father breed his ſon well, or al- 
low him well while he liveth, but leave him no- 


thing at his death, whereby both he and his chil- 


dren, and his childrens children may be the bet- 
ter, ſurely the care and piety of a father is not in 
him complete. So Kings, it they make a portion 


of an age happy by their good government, yet if 


\ N If they do not make teſtaments (as God Almighty 
7 5 ) whereby a perpetuity of good may deſcend 


to or — they are but mortal and tranſi 
8 5 tory 
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| tory Domitian, a few days before he 
.ar 


died, dreamed that a golden head did riſe upon 
the nape of his neck : which was truly performed 


in the golden age that followed his times for five 
ſucceſſſons. But Kings, by giving their ſubſects 


good laws, may (if they will) in their own time, 
join and graft this golden head upon their own 


| necks after their death. Nay, they may make 


Nabuchodonozor's image of monarchy golden. from 


head to foot. And if any of the meaner ſort of 


politicks, that are ſighted only to ſee the worſt of 
things, think, that laws are but cobwebs, and that 
good Princes will do well without them, and bad 
will not ſtand much upon them ; the diſcourſe 
is neither good nor wiſe. For certain it is, that 


good laws are ſome bridle to bad Princes, and as 


a very wall about government. And if tyrants 
ſometime make a breach into them, yet they mol- 
lify even tyranny. itſelf, as Solon's laws did the 
tyranny of Piſiſtratus: and then commonly they 
get up again, upon the firſt advantage of bet- 


ter times. Other means to perpetuate the memo- 
ry and merits of ſovereign Princes are inferior to 


this. Buildings of temples, tombs, palaces, theatres, 
and the like, are honourable things, and look big 


upon poſterity: But Conftantine the Great gave 


the name well to thoſe works, when he uſed to 
call Trajan that was a great builder, Parietaria, 
wall-flower, becauſe his name was upon ſo many 
walls: So if that be the matter, that a King would 


turn wall-flower, or pellitory of the wall, with coſt 


he may. Adriar's vein was better, for his mind 
was to wreſtle a fall with time, and being a great 


progreſſor through all the Roman Empire, when- 


ever he found any decays of bridges, or highways, 


or cuts of rivers and ſewers, or walls, or banks, or 
the like, he gave ſubſtantial order for their repair 
with the better. He gave alſo multitudes of char- 
ters and liberties for the comfort of corporations 


and companies in decay: ſo that his bounty did 


4 ſtrive 


1 ſtrive with the ruins of time. But 


or THE Laws or ENGIAND. 
it yet this, 
though it were an excellent diſpoſition, went bur 


in effect to the caſes and ſhells of a common- 


wealth. It was nothing to virtue or vice. A bad 
man might indifferently take the benefit and eaſe 
of his ways and bridges as well as a good; and 
bad People might purchaſe good charters. Surely 
the better works of perpetuity in Princes, are thoſe 
that waſh the inſide of the cup. Such as are foun- 
dations of colleges and lectures for learning and 
education of youth; likewiſe foundations and in- 
ſtitutions of orders and fraternities, for nobleneſs, 
enterpriſe, and obedience, and the like. But yet 


2? theſe alſo are but like plantations of orchards and 
| gardens, in plots and ſpots of ground here and 


there; they do not till over the whole kingdom 


| and make it fruitful, as doth the eſtabliſhing of 


good laws and ordinances, which makes a whole 
nation to be as a well ordered college or founda- 
tion. | 


Trx1s kind of work in the memory of times, 


is rare enough to ſhew it excellent; and yet not 
ſo rare as to make it ſuſpected for impoſſible, in- 
convenient, or unſafe. Moſes, that gave laws to 
the Hebrews, becauſe he was the ſcribe of God 
himſelf, is fitter to be named for honour's ſake 
to other law-givers, than to be numbred or ranked 
amonſt them. Minos, Lycurgus, and Solon, are 
examples for themes of grammar ſcholars. For 
ancient perſonages and characters now adays uſe 
to wax children again; though that parable of 
Pindarus be true, the beſt thing is water: for 


common and trivial things are many times the 


beſt, and rather deſpiſed upon pride, becauſe they 
are vulgar, than upon * or uſe. Certain it is, 
that the laws of thoſe three law-givers had great 
prerogatives. The firſt of fame, becauſe they were 


the pattern amongſt the Grecians: The ſecond of 
laſting, for they continued Ne without altera- 


tion; 
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tion: The third, of a ſpirit of reviver, to be of- 
ten oppreſſed, and often reſtored. 3 
AMoNssT the ſeven kings of Rome four were 
law-givers: for it is moſt true, that a diſcourſer |: 


of Italy ſaith, There was never ſtate ſo well ſwad- 


dled in the infancy, as the Roman was by the 1 


virtue of their firſt Kings; which was a principal 


cauſe of the wonderful growth of that ſtate in 
after times. | 5 1 
TE Decemvirs laws were laws upon laws, not 
the original; for they grafted laws of Gracia, up- 
on Roman ſtock of laws and cuſtoms: Bur ſuch 
was their ſucceſs, as the twelve tables which they 
compiled were the main body of the laws which 
framed and wielded the great body of that eſtate. 
Theſe laſted a long time, with ſome ſupplemen- 
tals and the Pretorian edicts in Abo; which were, 
in reſpect of laws, as writing tables in reſpect of |! 
braſs; the one to be put in and out, as the other | 
is permanent. Lucius Cornelius Sylla reformed the 
laws of Rome: For that man had three ſingulari- 
ties, which never tyrant had but he; That he 
was a law-giver; that he took part with the no- 
bility, and that he turned private man, not upon 
fear, but upon confidence. 0 
CASA K long after deſired to imitate him 
only in the firſt, for otherwiſe he relied upon | 
new men; and for reſigning his power Seneca de- 
ſcribeth him right : 3 gladium citò condidit, 
numqulan poſuit. Cæ ſar ſoon ſheathed his ſword, 
but never put it off. And himſelf took it upon 
him, ſaying in ſcorn of Hlla's reſignation ; Syila 


neſcivit literas, didtare non potuit, Sylla knew no 
letters, he could not dictate. But for the part of 
a law-giver, Cicero giveth him the attribute; Cz- 
ſar ſi ab eo quereretur, quid egiſſet in toga ; leges 
ſe reſpondiſſet multas & præclaras tuliſſe ; if you 
had asked Cæſar what he did in the gown, he 
would have anſwered, that he made many ex- 
cellent laws, His nephew Auguſtus did _ 

me 


neee ee 


_ „ee TTTCWCCCCTCCT Tn fo 
CTY TY . Tos, 1 TR AR, = n 4 - NY 7 S D „ 
ory? 8 i; S Ds « 8 4 8 : , 5 OA TEST. 
”"_ 1 5 N 8 2 r OO ET CEL” 3 n WWW 5 
a „ N . RT fads et et 11 2 2 2 2 2 3 6. LE hen 3 S . 
* ty 43:04 FR BE RATS: Fd ent r r SIT INT WTTEE a, 5 EF CCC eh nt Re A i i DG! 1 : 
5 7 ty N 2 2 ay 3 3 3 wo Ar ** of a 4 = | + - 
Y ne TOO I err It * ** 5 


C 
ä 


8 THE Laws E ENG LAN p. 
ſame ſteps, but with deeper print, becauſe of his 
long reign in peace; whereof one of the poets of 
his time ſaith, 


Pace data terris, ani mum ad civilia vertit 
Jura ſuum; legeſq; tulit juſtiſſimus author. 


FROM that time there was ſuch a race of wit 
and authority between the commentaries and de- 


ciſions of the lawyers, and the edicts of the Em- 
perors, as both laws and lawyers were out of 


breath. W e e in the end recompiled 
both, and made a body of laws ſuch as might be 
wielded, which himſelf calleth gloriouſly, and yet 
not above truth, the edifice or ſtructure of a ſacred 
temple of juſtice, built indeed out of the former 
ruins of books, as materials, and ſome novel con- 


2? ſtitutions of his own. 


IN Athens they had Sexviri, (as Z/chines ob- 
ſerveth) which were ſtanding commiſſioners, 
who did watch to diſcern what laws waxed im- 
proper for the times, and what new law did in 
any branch croſs a former law, and ſo ex officio 
propounded their repeal. 

KINO Edgar collected the laws of this king- 
dom, and gave them the ſtrength of a faggor 
bound, which formerly were diſperſed ; which was 


more glory to him than his ſailing about this ifland 


with a potent fleet: for that was, as the ſcripture 
ſaith, Via navis in mari; the way of a ſhip in 


the ſea, it vaniſhed, but this laſteth. A/phonſo 


the wiſe, (the ninth of that name) King of Caſtile, 


compiled the digeſt of the laws of Spain, intitled 


the Siete Partidas ; an excellent work which he fi- 
niſhed in ſeven Years. And as Tacitus noteth well, 
that the capitol, though built in the beginnings 
of Rome, yet was fit for the great monarchy that 


came after; ſo that building of laws ſufficeth the 


greatneſs of the empire of Spain, which ſince 
hath enſued, 
| | 82 
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LEWIS XI. had jt in his mind (though lie 


performed it not) to have made one conſtant 
law of France, extracted out of the civil Roman 
law, and the cuſtoms of provinces which are vari- 
ous, and the kings edicts, which with the French 


are ſtatutes. Surely he might have done well, if, 


Ike as he brought the crown (as he ſaid himſelf) 
from Page, ſo he had brought his People from 
Lackey; not to run up and down for their laws 
to tie civil law, and the ordinances and the cu- 
ſtoms, and the diſcretions of courts and diſcourſes 


of philoſophers, as they uſe to do. 


KING [ny VIII. in the twenty ſeventh year 4 


of his reign, was authorized by parliament to 
nominate thirty two commiſſioners, part eccleſi- 
aſtical, and part temporal, to purge the canon 
law, and to make it agreeable to the law of God, 
and the law of the land; but it took not effect: for 
the acts of that king were commonly rather prof- 
fers and fames, than either well grounded, or well 
purſued : but I doubt, Terr in producing ſo many 


examples. For as Cicero ſaid to Ceſar, ſo may I 
| ſay to your Majeſty, Nil vulgare te dignum videri 
poſit. Though indeed this well underſtood is far 


from vulgar: For that the laws of the moſt king- 
doms and ſtates, have been like buildings of many 


pieces, and patched up from time to time accor- 
ding to occaſions, without frame or model. 


Now for the laws of England, (if I ſhall ſpeak 
my opinion of them without partiality either to 
my profeſſion or country,) for the matter and na- 
ture of them, J hold them wiſe, juſt and mode- 
rate laws: they give to God, they give to Ceſar, 
they give to the ſubject what appertaineth. It is 
true they are as mixt as our language, compound- 
ed of Britiſh, Roman, Saxon, Daniſh, Norman cu- 


ſtoms. And ſurely as our language is thereby ſo 


mich the richer, ſo our laws are likewiſe by that 
mixture the more complete. | 
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OF THE LAWS OF ENGLAND, 


NEITHER doth this attribute leſs to them, than 
thoſe that would have them to have ſtood out 
the ſame in all mutations. For no tree is ſo good 
firſt ſer, as by tranſplanting and grafting. I re- 
member what happened to Calliſehenes, that fol- 
lowed Alexander's court, and was grown into 


ſome diſpleaſure with him becauſe he could not 


well brook the Perſian adoration. At a ſupper 
which with the Grecians was a great part talk,) 
he was deſired (the King being preſent) becauſe 


he was an eloquent man, to ſpeak of ſome theme, 
which he did; and choſe for his theme, the 


praiſe of the Macedonian nation, which though 
it were but a filling thing to praiſe men to their 
faces, yet he performed it with ſuch advantage 
of truth, and ayoidance of flattery, and with 
ſuch life, as was much applauded by the hearers. 
The King was the lefs pleaſed with it, not loving 
the man, and by way of diſcountenance ſaid: It 
was eaſy to be a good orator in a pleaſing theme. 
But, ſaith he to him, turn your ſtyle, and tell 
us now of our faults, that we may have the 
profit, and not you the praiſe only ; which he pre- 


: ſently did with ſuch quickneſs, that Alexander 


ſaid, That malice made him eloquent. then, as 
the theme had done befare, I ſhall not fall into 


either of theſe extremes, in this ſubject of the 
laws of England; I have commended them before 
for the matter, but ſurely they ask much amend- 
ment for the form; which to reduce and per- 


fect, I hold to be one of the greateſt dowries that 


can be conferr'd upon this kingdom; which work, 


for the excellency, as it is worthy your Majeſty's 
act and times, ſo it hath ſome circumitance 
of propriety agreeable to your perſon, God hat!: 
bleſſed your Majeſty with poſterity, and I n 


not of opinion that Kings that are barren are 
| teſt to ſupply perpetuity of generations, by pur 


petuity of noble acts; but contrariwiſe, that they 
that leave poſterity are the more intereſted in the 
„ „ cars 


” 
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care of future times; that as well their progeny, 
as their people may participate of their merit. 

Your Majeſty is a great maſter in juſtice and 


Judicature, and it were pity the fruit of that 


your virtue, ſhould not be tranſmitted to the ages 


to come. Your Majeſty alſo reigneth in learned 


times, the more (no doubt) in regard of your 


own perfection in Jearning, and your patronage | 
thereof. And it hath been the miſhap of works | 


of this nature, that the leſs learned time hath 
(ſometimes) wrought upon the more learned, 
which now will not be ſo. As for my ſelf, the 


law was my profeſſion, to which I am a debtor: 


ſome little helps I have of other arts, which ma 

give form to matter: and I have now (by God's 
merciful chaſtiſement, and by his ſpecial provi- 
dence,) time and leiſure to put my talent, or half 
ralent, or what it is, to ſuch exchanges as may 
perhaps exceed the intereſt of an active life. 


Therefore, as in the beginning of my troubles, I 
made offer to your Majeſty to take pains in the 


ſtory of Englaud, and in compiling a method 
and digeſt of your laws, ſo haye I performed the 
firſt (which reſted but upon my ſelf,) in ſome 
part; and I do in all humbleneſs renew the offer 
of this later (which will require help and aſſiſt- 


ance) to your Majeſty, if it ſhall ſtand with your 


good pleaſure to employ my ſervice therein. 


. 
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ELEMENTS 
COMMON LAWS 
ENGLAND. 


| I. A Collection of ſome principal Rules and 


Maxims of the Common Law; with 
their Latitude and Extent. 1 
II. The Us E of the COM MON LA w, for 
preſervation of our Perſons, Goods, and 
good Names; according to the Laws and 

Cuſtoms of this Land. 
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Sacred MAJESTY. 
Do here moſt humbly preſent and dedicate 
1 to your ſacred Majeſty a ſheaf and cluſter 
of fruir of the good and favourable ſeaſon, 
which by the influence, of your happy govern- 
ment we enjoy; for if it be true that /zlert leges 
inter arma, it is alſo _ true, that your Majeſty 
” is 
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is in a double reſpect the life of our Laws; once 
becauſe without your authority they are but /itera 


mortua; and again becauſe you are the life of our i 
peace, without which laws are put to ſilence, and 


as the vital ſpirits do not only maintain and move 
the body, but alſo contend to perfect and renew 
it; ſo your ſacred Majeſty, who is anima legis, 
doth not only give unto your laws force and vi- 


gour but alſo hath been careful of their amendment 1 | 


and reforming; wherein your Majeſty's proceed- 
ing may be compared, as in that part of your 
government (for if your government be conſider- 


ed in all the parts, it is incomparable) with the 
former doings of the moſt excellent Princes that 


ever have reigned, whoſe ſtudy altogether hath 
been always to adorn and honour times of peace, 
with the amendment of the policy of their laws. 


Of this proceeding in Auguſtus Cæſar the teſtimo- 


remains. 
ny Fer en ins. 


Pace datd terris, animum ad civilia vertit 
Jura ſuum ; legeſq; tulit Juſtiſſimus author. 


Hence was collected the difference between geſts 


in armis, and a#a in toga, whereof he diſputeth 
ECQUID eft quod tam proprie dici poſſit acdum 
ejus, qui togatus in republica cum poteſtate imperio- 
que verſatus fit, quam lex? quære aa Gracchi ; 


1 coy Sy foaarrgþ 


quid © Cn. Pom. tertius conſulatus, in quibus actis 


tonſiſtit? nempe in legibus: a Cæſare ipſo fi quereres 


quiduam egiſſet in urbe, & in toga, leges multas ſe 
reſpouderet & preciaras tuliſſe. ood 

Tu E ſame defire long after did ſpring in the 
Emperor 7:/iniarn, being rightly called Ultimus 
Imperatorum Romanorum, who having peace in the 
heart of his empire, and making his Wars proſ- 


2 in the remote places of his dominions by 
is lieutenants, choſe it for a monument and ho- 
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nour of his government, to reviſe the Roman 
laws from infinite volumes and much repugnancy, 


into one competent and uniform corps of law; 
of which matter himſelf doth ſpeak gloriouſly, 
and yet aptly, calling of it, proprium & ſanctiſſi- 
mum templum juſtitiæ conſecratum: a work of great 
excellency indeed, as may well appear in that 
France, Italy, and Spain, which have long ſince 
||: ſhaken off the yoke of the Roman Empire, do 
yet nevertheleſs continue to uſe the policy of 
that law: but more excellent had the work been, 
2 ſave that the more ignorant and obſcure time un- 
dertook to correct the more learned and flouriſhing . 
time. To conclude with the domeſtick example 
of one of your Majeſty's royal Anceſtors: King 
Edward I. your Majeſty's famous progenitor, and 
. | the principal Jaw-giver of our nation, after he 
had in his younger years given himſelt ſatisfaction 
in the glory of arms, by the enterpriſe of the 
Holy Land, and having inward peace, (otherwiſe 
than for the invaſions which himſelf made upon 
* Wales and Scotland, parts far diſtant from the 
centre of the realm ;) he bent himſelf to endow his 


ſtate with ſundry notable and fundamental Jaws, 


upon which the government hath ever fince prin- 
| cipally reſted: of this example, and others the 


like, two reaſons may he given; the one, becauſe 
that Kings, which either by the moderation of 


their natures, or the maturity of their years and 
judgment, do temper their magnanimity with ju- 


ſtice, do wiſely conſider and conceive of the ex- 
ploits of ambitious wars, as actions rather great 
than good; and ſo diſtaſted with that courſe of win- 
ning honour, they convert their minds rather to do 
ſomewhat for the better uniting of human ſociety, 
than for the diſſolving or diſturbing of the ſame. 
Another reaſon is, becauſe times of peace for the 


moſt part drawing with them abundance of 


wealth, and fineſſe of cunning, do draw alſo in 
*urther conſequence multitude of ſuits and con- 


troverſies 
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troverſies, and abuſes of law by evaſions and de- 
vices; which inconveniences in ſuch time grow- 
ing more general, do more inſtantly ſolicit for the 
amendment of laws to reſtrain and repreſs them. 

Your Majeſty's reign having been bleſſed from 
the higheſt with inward peace, and falling into an 
age, wherein if ſcience be increaſed, conſcience 


is rather decayed; and if mens wits be great, 
their wills be greater; and wherein alſo laws are 
multiplied in number, and flackened in vigour and 
execution ; it was not poſſible but that not only | 
ſuits in law ſhould multiply and increaſe, (whereof | 
a great part are always unjuſt) but alſo that all | 
the indirect courſes and practiſes to abuſe law 
and juſtice ſhould have been much attempted and | 
put in ure, which no doubt had bred greater e- Þþ ; 
normities, had they not by the royal policy of 

your Majeſty, by the cenſure and foreſight of 


your Council-table and Star-chamber, and by the 


gravity and integrity of your Benches, been re- 


preſſed and reſtrained; for it may be truly ob- 
ſerved, that as concerning frauds in contracts, 
bargains, and aſſurances, and abuſes of laws by 
delays, covins, vexations, and corruptions in in- 
formers, jurors, miniſters of juſtice, and the like, 
there have been ſundry excellent ſtatutes made 
in your Majeſty's time, more in number, and 
more politick in proviſion, than in any your Ma- 

ene 7-1 
Bur I am an unworthy witneſs to your Ma- 
jeſty of an higher intention and project, both by 
that which was publiſhed by your chancellor in 
full parliament from your royal mouth, in the five 
and thirtieth of your happy reign; and much 
more by that which I have been fince vouchſafed 
to underſtand from your Majeſty, imparting 2 
e for theſe many years infuſed into your 
Majeſty's Breaſt, to enter into a general amend- 
ment of the ſtates of your laws and to reduce 
them to more brevity and certainty, that ar 
| 55 | great 
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great hollowneſs and unſafety in afſurances of 


lands and Goods may be ſtrengthened, the ſwer- 
ving penalties that lie upon many ſut jects remo- 


ved, the execution of many profitable laws revi- 
ved, the judge better directed in his ſentence, the 
| counſellor better warranted in his council, the 


ſtudent eaſed in his reading, the contentious ſuitor 


that ſeeketh but vexation diſarmed, and the ho- 


neſt ſuitor that ſeeketh but to obtain his right re- 


lieved; which purpoſe and intention, as it did 


» ſtrike me with great admiration when J heard it, 
* ſo it might be acknowledged to be one of the moſt 
* choſen works, and of the higheſt merit and be- 


neficence towards the ſubject, that ever entered 


into the mind of any king; greater than we can 
imagine, becauſe the imperfections and dangers of 
the laws are covered under the clemency and ex- 


| cellent temper of your Majeſty's government. 


And though there be rare precedents of it in go- 
vernment, as it cometh to paſs in things ſo ex- 
cellent, there being no precedent full in view but 


of Fnſtinian, yet I muſt ſay as Cicero ſaid to 


Cefar, Nihil vulgare te dignum videri poteſt; and 
as it is no doubt a precious ſeed ſown in your 


Majeſty's heart by the hand of God's divine Ma- 


jeſty, ſo I hope, in the maturity of your Maje- 
ſty's own time, it will come up and bear fruit. 
But to return thence whither I have been car- 
ried; obſerving in your Majeſty, upon nota- 
ble proofs and grounds, this diſpoſition in gene- 


ral of a prudent and royal regard to the amend- 


ment of your laws, and having by my private 
labour and travel collected many of the grounds of 
the common laws, the better to eſtabliſh and ſertle 
a certain ſenſe of law, which doth now too much 
waver in incertainty, I conceived the nature of 
the ſubject, beſides my particular obligation, was 
ſuch, as I ought not to dedicate the ſame to any 
other than to your ſacred Majeſty ; both becauſe 
though the collection be mine, yet the laws are 

| | „„ yours ;. 
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yours; and becauſe it is your Majeſty's reign 
that hath been as a goodly ſeaſonable ſpring- 
wheather to the advancing of all excellent arts of 
peace. And ſo concluding with a prayer anſwer- | 
able to the preſent argument, which is, that God 
will continue your Majeſty's reign in a happy 
and renowned peace, and that he will guide both | 
your policy and arms to purchaſe the continuance | 


of it with ſurety and honour, I moſt humbly |: 
crave pardon, and, commend your Majeſty to the (i 


divine preſervation. 
Your ſacred MAIJEST'Ss 
moſt humble and obedient 


ſubject and ſervant, 


FRAN CIS Bacon. 


— 
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PREFACE. 
Hold every man a debtor to his profeſſion; 
I from the which as men of courſe do ſeek to 
M receive countenance and profit, ſo ought they 
of duty to, endeavour themſelves by way of a- 
mends to be a help and ornament thereunto. This 
is performed in ſome degree by the honeſt and 
liberal practice of a profeſſion, when men ſhall 
carry a reſpe& not to deſcend into any courſe 


that is corrupt and unworthy thereof, and 158 
b Fant ſerve 


THE PREFACE. 


I ſerve themſelves free from the abuſes wherewith 


the ſame profeſſion is noted to be infected: but 


much more is this performed if a man be able 


to viſit and ſtrengthen the roots and foun- 


dation of the ſcience it ſelf; thereby not only 
gracing it in reputation and dignity, but alſo am- 
2 plifying it in perfection and ſubſtance. Having 
therefore from the beginning come to the ſtudy 
of the laws of this realm, with a deſire no lefs 
(if IT could attain unto it) that the ſame laws 
ſhould be the better for my induſtry, than that 


my ſelf ſhould be the better for the knowledge of 


them: I do not find that by mine own travel, 
without the help of authority, I can in any kind 
confer ſo profitable an addition unto that ſcience, 
as by collecting the rules and grounds diſperſed 
throughout the body of the ſame laws; for here- 
by no ſmall. light will be given in new caſes, 
wherein the authorities do 7 

confirm the law, and to make it received one 
way, and in caſes wherein the law is cleared by 
authority; yet nevertheleſs to ſee more profound- 
{ly into the reaſon of ſuch judgments and ruled 
| caſes, and thereby to make more uſe of them for 


quare and vary, to 


the deciſion of other caſes more doubtful ; ſo that 


the incertainty of law, which is the principal and 


moſt juſt challenge that is made to the laws of 
our nation at this time, will, by this new ſtrength 
laid to the foundation, be ſomewhat the more 


ſettled and corrected : neither will the uſe hereof 


be only in deciding of doubts, and helping ſound- 
neſs of judgment, but further in gracing of ar- 
gument, in correcting unprofitable ſubtlety, and 


reducing the ſame to a more ſound and ſubſtan- 


tial ſenſe of law, in reclaiming vulgar errors, and 


generally the amendment in ſome meaſure of the 


very nature and complextion of the whole law ; 
and therefore the concluſions of reaſons of this 
Kind are worthily and aptly called by a great 
avilian Jegum leges, laws of laws, for that many 

| Placita 
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Placita legum, that is, particular and poſitive leartis 


| ings of laws do eaſily decline from a good temper 
of juſtice, if they be not rectified and governed 


by ſuch rules. | 

Nov for the manner of ſetting down of them, 
I have in all points, to the beſt of my under- 
ſtanding and foreſight, applied my ſelf not to 


that which might ſeem moſt for the oſtentation of | 


mine one wit or knowledge, but to that which 
may yield moſt uſe and profit to the ſtudents 
and profeſſors of our laws. 

AN p therefore, whereas theſe rules are ſome 
of them ordinary and vulgar, that now ſerve but 


for grounds and plain ſongs to the more ſhallow ] 
and impertinent ſort of arguments; other of them 


are gathered and extracted out of the harmony 


and congruity of caſes, and are ſuch as the 


wiſeſt and deepeſt ſort of lawyers have in judg- 
ment and uſe, though they be not able many 
times to expreſs and ſet them down. 

Fox the former ſort, which a man that ſhould 
rather write to raiſe an high opinion of himſelf, 
than to inſtruc others, would have omitted, as 
trite and within every Man's compaſs; yet never- 
theleſs I have not affected to neglect them, but 
have choſen out of them ſuch as I thought good: 


I have reduced them to a true application, limi- 


ting and defining their bounds, that they may 
not be read upon at large, but reſtrained to 2 
point of difference: for as both in the law and o- 
ther ſciences, the handling of queſtions by com- 
mon-place without aim or application is the weak- 
eſt; ſo yet nevertheleſs many common principle 
and generalities are not to be contemned, if they 
be well derived and deduced into particulars, and 
their limits and excluſions duly aſſigned; for there 
be two contrary faults and extremities in the de- 


bating and ſifting out of the law, which may be 


beſt noted in two ſeveral manner of arguments: 


Some argue upon general grounds, and come not 
1 men 


THE PREFACE, 
iris near the point in queſtion; others, without lay- 
aper ing any foundation of a ground or difference, do 
ned looſely put caſes, which though they go near the 
point, yet being put ſo ſcattered, prove not, but 
em, | rather ſerve to make the law appear more doubt- 
der- ful, than to make it more plain. 
t to SECONDLY, Whereas ſome of theſe rules have 
m of a concurrence with the civil Roman law, and 
hich Þ ſome others a diverſity, and many times an op- 
lents Þ poſition, ſuch grounds which are common to our 
law and theirs I have not affected to diſguiſe into 
ſome Þ other words than the civilians uſe, to the end 
e but they might ſeem invented by me, and not bor- 
allow Þ rowed or tranſlated from them: No, but I took 
them hold of it as a matter of greater authority and 


nony | majeſty to ſee and conſider the concordance be- 


; the tween the laws penn'd, and as it were dictated 


judg - verbatim by the ſame reaſon: on the other fide, 


many the diverſities between the civil Roman rules of 
law and ours, happening either when there is 
hould I ſuch an indifferency of reaſon ſo equally ballanced 


mſelf, MW as the one law embraceth one courſe, and the o- 


2d, as ther the contrary, and both juſt, after either is 
1ever- ¶ once poſitive and certain, or where the laws vary 
„ but in regard of accommodating the law to the diffe- 


good: rent conſiderations of eſtate, I have not omitted 


limi- to ſet down. | 


7 may THIRDLY, whereas I could have digeſted theſe 
| to aj rules into a certain method or order, which I 
and o- know would have been more admired, as that 
which would have made every particular rule 
through coherence and relation unto other rules 
ſeem more cunning and deep, yet I have avoided 
ſo to do, becauſe this delivering of knowledge in 
Ciſtin& and diſ-joined aphoriſms, doth leave the 
wit of man more free to turn and toſs, and 


ſereral purpoſes and applications; for we ſee that 
all the antient wiſdom and ſcience was wont to 


parables 


make uſe of that which is ſo delivered to more 


be delivered in that form, as may be ſeen by the. 
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parables of Solomar, and by the aphoriſins 6f 
| Hippocrates, and the moral verſes of Theegnis and 


Phocylides, but chiefly the preſident of the civil 
law, which hath taken the ſame courfe with their 
rules, did confirm me in my opinion. 


| FovrTHLy, whereas I know very well it would 
have been more plauſible and more current, if the 


rules, with the expoſitions of them, had been fer 
down either in Latin or in Engliſh, that the harſh- 
neſs of the lan2zuage might not have diſgraced the 
matter, and that civilians, ſtatesmen, ſcholars, and 
other ſenſible men might not have been barred 


from them; yet I have forſaken that grace and 


ornament of them, and only taken this courſe: 
the rules themſelves I have put in Latin, not pu- 


rified further than the propriety of the terms of 
the law would permit; which language I choſe 
as the briefeſt to contrive the rules compendiouſ- 


ly, the apteſt for memory, and of the greateſt 
authority and majeſty to be avouched and alledg- 
ed in argument: and for the expoſitions and di- 
ſtinctions, I have retained the peculiar language 
of our law, becauſe it ſhould not be ſingular a- 
mong the books of the fame ſcience, and be- 
cauſe it is moſt familiar to the ſtudents and pro- 
feſſors thereof, and becauſe that it is moſt ſignifi- 
cant to expreſs conceits of law ; and to conclude, 


it is a language wherein a man ſhall not be in- 


ticed to hunt after words, but matter; and for 
the excluding of any other than profeſſed lawyers, 


it was better manners to exclude them by the 
ſtrangeneſs of the language than by the obſcurity 


of the conceit; which is as though it had been 
written in no private and retired Janguage, yet 
by thoſe that are not lawyers, would for the moſt 
part not have been underſtood, or, which is worſe, 
miſtaken. Bee | 
FreTyLy, whereas I might have made more flou- 
riſh and oſtentation of reading, to have vouched 


the authorities, and ſometimes to have enforced - 
I note 
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noted upon them, yet I have abſtained from that 
alſo; and the reaſon is, becauſe I judged it a 
matter undue and prepoſterous to prove rules and 


maxims, wherein I had the example of Mr. Lit- 


tleton, and Mr. Fitzherbert, whoſe writings are 


the one forbeareth to vouch any authority alto- 
gether; the other never reciteth a book, but when 


he thinketh the caſe ſo weak of clit in it ſelf, 
as it needs a ſurety; and theſe two I did far 
more eſteem than Mr. Perkins or Mr. Stamford 
that have done the contrary: well will it appear 
to thoſe that are learned in the laws, that many 
of the caſes are judged caſes, either within the 
books or of freſh report, and moſt of them for- 
| tified by judged caſes, and ſimilitude of reaſon: 
though in ſome few caſes I did intend expreſly to 


weigh down the authority by evidence of reaſon, 
and therein rather to correct the law, than either 
to ſooth a received error, or by unprofitable 
ſubtlety which corrupteth the ſenſe of law, to re- 
concile contrarieties. For theſe reaſons I reſolved 
not to derogate from the authority of the rules, 
by vouching of any of the authority of the caſes, 
though in mine one copy I had them quoted: 
for although the meanneſs of mine own Perſon 
may now at firſt extenuate the authority of this 
collection, and that every man is adventurous to 
controul ; yet ſurely according to GCamduel's rea- 
ſon, if it be of weight, time will ſettle and au- 
thoriſe it; if it be light and weak, time will re- 


prove it: ſo that to conclude, you have here a 


work without any glory of affected novelty, or 
of method, or of language, or of quotations and 
authorities, dedicated only to uſe, and ſubmitted 
only to- the cenſure of the learned, and chiefly of 

time. | 
LasrtLy, there is one point above all the reſt I 
account the moſt material for making theſe _ 
| Ons 
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ſons indeed profitable and inſtructing; which 1s, 
that they be not ſet down alone like ſhort dark 
oracles, which every Man will be content ſtill to 
allow to be true, but in the mean time they give 
little light or direction; but I have attended 
them, Ca matter not practiſed, no not in the Civil 
law to any purpoſe; and for want whereof in- 
deed, the rules are but as proverbs, and many times 
plain fallacieY with a clear and perſpicuous expo- 
ſition, breaking them into caſes, and opening 
them with diſtinctions, and ſometimes ſhewing 


the reaſons above whereupon they depend, and 


the affinity they have with other rules. And tho? 


1 have thus, with as good diſcretion and fore- 
fight as I could, ordered this work, and as I might 


ſay, without all colours or ſhews, husbanded it 
beſt to profit; yet nevertheleſs not wholly truſt- 
ing to mine own judgment, having collected three 
hundred of them, I thought good, before I 


brought them all into form, to publiſh ſome few, 


that by the taſte of other mens opinions, in this 


firſt, I might receive either approbation in mine 
own courſe, or better advice for the altering of 


the other which remain ; for it is great reaſon 
that that, which is intended to the profit of o- 
thers, ſhould be guided by the conceits of others. 
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hree _ | 5 | 
re 1 T were infinite for the law to judge the cauſes 
few, of cauſes, and their impulſions one of an- 
this 1 other; therefore it contenteth it ſelf with 
mine the immediate cauſe, and judgeth of acts by 
g of W that, without looking to any farther degree. 
aſon il As if an annuity be granted pro conſilio impenſo 6 H. 3. Dy. 
bf o- i & impendendo, and the grantee commit treaſon 


ers. whereby he is impriſoned, ſo that the grantor 
cannot have acceſs unto him for his counſel, yet 
nevertheleſs the annuity is not determined by 
this non feaſance; yet it was the grantee's act 
and default ro commit the treaſon whereby the 
impriſonment grew: but the law looketh not ſo 
far, but excuſeth him, becauſe the not giving 


counſel was compulſory, and not voluntary, in 
regard of the impriſonment. 8 | 

HE 90. if a parſon make a leaſe, and be deprived Lit. cum; 
or reſign, the ſucceſſors ſhall avoid the leaſe; and 2 H. «. 3. 
yet the cauſe of deprivation, and more ſtrongly bs: 
of a reſignation, moved from the Party himſelf: 
but the law regardeth not that, becauſe the Ad- 
| Co miſſion 
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| ſhall infeoff my Son; by this no uſe ariſeth to 


ſecurity of money: but becauſe the entring into 


tion that the feoffee ſhall infeoff over, and the 


the feoffee bind himſelf in a ſtatute, which ſta- 


MaxIiMs OF THE Law: 
miſſion of the new incumbent is the act of the 


ordinary. 

So if I be ſeiſed of an advowſon in groſs, and I u. 
an uſurpation be had againſt me, and at the tt 
next avoidance I uſurp arere, I ſhall be remitted, | © 
and yet the preſentation, which is the act remote, a 
is mine own act; but the admiſſion of my clerk, I di 
whereby the inheritance is reduced to me, is the re 
act of the ordinary. ya 


So if I covenant with Fe * Stranger, in 
conſideration of natural lovè to ny ſon, to ſtand i Pa 
ſeiſed to the uſe of the ſaid J. S. to the intent he | 


J. S. becauſe the law doth reſpe& that there is f 
no immediate conſideration between me and ?. 5. he 
So if I be bound to enter into a ſtatute before 


the mayor of the ſtaple at ſuch a day, for the the 
ſecurity of a hundred pound, and the obligee, n. 
before the day, accept of me a leaſe of an houſe I "OF 


in ſatisfaction; this is no plea in debt upon my ll, - 
obligation, and yet the end of that ſtatute was but 


this ſtatute it ſelf, which is the immediate act feo 
 whereunto I am bound, is a corporal act which wit 


lieth not in ſatisfaction, therefore the law taketh 
no conſideration that the remote intent was for 


money. 
So if I make a * feoffment in fee, upon condi- 


feoſſee be deſſeiſed, and a deſcent caft, and then 


tute is diſcharged before the recovery of the land, 
this is no breach of the condition, becauſe the 
land was never liable to the ſtatute, and the poſ- 
ſibility that it ſhould be liable upon the recover), 
the law doth not reſpect. 


* M. 40 & 41 El. Julius Winnington's Caſe, ore rer per le 
treſreverend Judge, le Sur Coke, lib. 2. 
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So if I enfeoff two, upon condition to enfeoff, 
and one of them take a Wife, the condition is 
not broken, and yet there is a remote poihvility 
that the jointenant may die, and then the feme is 
entitled to dower. | 

So if a man purchaſe land in fee-fimple, and 
die without iſſue; in the firſt degree the law 
reſpecteth dignity of ſex and not proximity; 
and therefore the remote heir on the part of the 
father, ſhall have it before the near heir on the 
part of the mother: but in any degree para- 


mount the firſt the law reſpecteth not, and there- 


fore the near heir by the grandmother, on the 
part of the father, ſhall have it before the remote 
heir of the grandfather on the part of the father. 
'Tx1s rule faileth in covenous acts, which 
though they be conveyed through many degrees 
and reaches, yet the law taketh heed to the cor- 
rupt beginning, and counteth all as one entire ack. 
As if a feoffment be made of lands held by 
Knights-ſervice to F. S. upon condition that with- 
in a certain time he ſhall infeoff F. D. which 
feoffment to F. D. ſhall be to the uſe of the 
wife of the firſt feoffor for her Jointure, Oc. this 
feoffment is within the Statute of 32 J. VIII. 
nam dolus circuitu non purgatur. 

Ix like manner this rule holdeth not in cri- 
minal acts, except they have a full interruption; 
becauſe when the intention is matter of ſubſtance, 
and that which the law doth principally behold, 
there the firſt motive will be principally regarded, 
and not the laſt impulſion. As if J. S. of malice 
prepenſed diſcharge a piſtol at J. D. and miſſeth 
him, whereupon he throws down his piſtol and 
flies, and J. D. purſueth him to kill him, where. 
upon he turneth and killeth J. D. with a dagger; 
if the law ſhould conſider the laſt impulſive cauſe, 
it ſhould ſay that it was in his own defence; but 
the law is otherwiſe, for it is but a purſuance and 
execution of the firſt murtherous intent. | 
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Bor if 7. S. had fallen down his dagger 
drawn, and F. D. had fallen by haſte upon his 
dagger, there 7. D. had been felo de fe, and F. S. 
ſhall go quit. 5 

ALso you may not confound the act with the 
execution of the act; nor the entire act with the 
laſt part, or the conſummation of the act. 


Fox if a diſſeiſor enter into religion, the im- 


mediate cauſe is from the party, though the de- 
ſcent is caſt in law; but the law doth but exe- 


cute the act which the party procureth, and 


21 Eliz. 


therefore the deſcent ſhall not bind, & fic con- 
verſo. 3 = 

Ir a leafe for years be made rendring a rent, and 
the leſſee make a feoffment of part, and the leſſor 


enter, the immediate cauſe is from the law in re- 


24 Hf. 8. fo. 4. 
=_ 


9 H. 7. 24. 
& 4 P. & M. 
Ef. 143. 


ſpect of the forfeiture, though the entry be the 
act of the party: but that is but the purſuance 
and putting in execution of the title which the 
law giveth; and therefore the rent or condition 
ſhall be appointed.  _ - 
So in the binding of a right by a deſcent, you 
are to conſider the whole time from the diſſeiſin 
to the deſcent caſt; and if at all times the per- 
ſon be not privileged, the deſcent binds. 
AND therefore if a feme covert be diſſeiſed, 
and the Baron dieth, and ſhe taketh a new hus- 
band, and then the deſcent is caſt: or if a man, 
that is not infra 4 Maria, be diſſeiſed, and he re- 


turn into England, and go over ſea again, and 


then a deſcent js caſt, this deſcent bindeth be- 


cauſe of the interim when the perſons might have 


entered; and the law reſpecteth not the ſtate of 
the perſon at the laſt time of the deſcent caſt, but 
; continuance from the very diſſeiſed to the de- 
cent. | | 
So if baron and feme he, and they join in 2 
feoffment of the wife's land, rendring a rent, and 
. 
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before any rent day, and he accepteth the rent, 
the feoffment is affirmed for ever. 


Reg. 2. Non poteſt adduct exceptio ejuſdem rei, cu- 
Jus petitur diſſolutio. | 


Ir were impertinent and contrary in it ſelf, 
for the law to allow of a plea in bar of ſuch mat- 
ter as is to be defeated by the ſame ſuit; for it 
is included: otherwiſe a man ſhould never come 
to the end and effect of his ſuit, but be cut off 


in the way. : 


ANp therefore if tenant in tail of a manqr, 
whereunto a villain is regardant, diſcontinue and 


| die, and the right of the entail deſcend to the vil- 


lain himſelf, who brings a formedon, and the diſ- 
continuee pleadeth villainage, this is no plea, be- 
cauſe the deveſting of the manor, which is the in- 
tention of the ſuit, doth include this plea, becauſe 
it determineth the villainage. 

So if tenant in antient demeſne be diſſeiſed 
by the lord, whereby the ſeigniory is ſuſpended, 


and the diſſeiſee bring his aſſize in the court of 
the Lord, frank fee is no plea, becauſe the ſuit 


is brought to undo the diſſeiſſee, and ſo to revive 
the ſeigniory in antient demeſne. 

So if a man be attainted and executed, and 
the heir bring a writ of error upon the attainder, 
and the corruption of blood by the ſame attainder 
be pleaded to interrupt his conveying in the ſame 


writ of error; this is no plea, for then he were 


without remedy ever to reverſe the attainder. 


So if tenant in tail diſcontinue for life, ren- 38 Ed. 3. 32. 


dring a rent, and the iſſue brings a formedon, and 
the warranty of his anceſtor with aſſets be plead- 
ed againſt him, and the aſſets is laid to be no o- 
ther but his reverſion with the rent; this is no 
plea, becauſe the formedon which is brought to 
undo this diſcontinuance doth inclufively undo 
De C 4 1 
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this new reverſion in fee with the rent thereuntq 


annexed, 

Bor whether this rule may take place where 
the matter of plea iy not to be avoided in the 
{ame ſuit but in another ſuit, is doubtful; and I 
rather take the law to be that this rule doth ex- 
tend to ſuch caſes, for otherwiſe the party were 
at a miſchief, in reſpect the exceptions and bars 


might be pleaded croſs either of them in the con- 


trary ſuit, and ſo the party altogether prevented 
and intercepted to come by his right. 


So if a man be attainted by two ſeveral at- 


tainders, and there is error in them both, there is 
no reaſon but that there ſhould be a remedy open 


for the heir to reverſe thoſe attainders being er- 


roneous, as well if they be twenty as one. 
AND therefore if in a vit of error brought 
by the heir of one of them, the attainder ſhall 


be a plea peremptorily; and ſa again if in error 


brought of that other, the former ſhould be a 
plea, theſe were to exclude him utterly of his 


right; and therefore it ſhould be a good replica- 
tion to ſay that he hath a writ of error depending 


of that alſo, and ſo the court ſhall proceed ; but 


no judgment ſhall be given till both pleas be diſ- 


cuſſed; and if either plea be found without er- 
ror, there ſhall be no reverſal either of the one 
or of the other; and if he diſcontinue either 
writ, then it ſhall be no longer a plea; and ſo of 
ſeveral outlawries in a perſonal action. 
Ay this ſeemeth to me more reaſonable, than 


* 


that generally an outlawry or an attainder ſhould 


be no plea in a writ of error brought upon a di- 
verſe outlawry or an attainder, as 7 H.IV. and 
J H. VI. ſeem to hold; for that is a remedy 
too large for the miſchief; for there is no reaſon 

ut if any of the outlayries or attainders be in- 


_ deed without error, but it ſhould be a peremp- 
 fory plea to the perſon in a writ of error as well 


s in any other action. 
„ 


4 0944 «©v 
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Bur if a man levy a fine ſur conuſaunce de droit 
rome ceo que il ad de ſon done, and ſuffer a reco- 
very of the ſame lands, and there be error in 
them both, he cannot bring error firſt of the fine, 
becauſe by the recovery his title of error is diſ- 
charged and releaſed in law incluſive, but he muſt 
begin with the error upon the recovery (which he 
may do, becauſe a fine executed barreth no titles 


that accrue de priſne temps after the fine levied,) 


and ſo reſtore himſelf to his title of error upon 
the fine: but ſo it is not in the former caſe of 
the attainder; for a writ of error to a former at- 
tainder is not given away by a ſecond, except it 
be by expreſs words of an act of parliament, but 
only it remaineth a plea to his perſon while he 
liveth, and to the conveyance of his heir after 
his death. 
Bor if a man levy a fine where he hath no- 


thing in the land, which inureth by way of con- 


cluſion only, and is executory againſt all purcha- 


ſes and new titles which ſhall grow to the conu- 
ſor afterwards, and he purchaſe the land, and 
ſuffer a recovery to the conuſee, and in both fine 
and recovery, there is error; this fine is Janus 
bifrons, and will look forward, and bar him of his 
writ of error brought of the recovery; and there- 
fore it will come to the reaſon of the firſt caſe 
a writ alſo depending of the ſame fine, and fo 
demand judgment. 5 

To return to our firſt purpoſe, like law it is 
If tenant in tail of two acres make two ſeveral 
diſcontinuances to ſeveral perſons for life, rendring 
arent, and bringeth a formedon of both, and in 
the formedon brought of white acre the reverſion 
and rent reſerved upon black acre is pleaded, 
and fo ' contrary. ' I take it to be a good replica- 
tion, that he hath a formedon alſo upon that de- 
pending, whereunto the tenant hath pleaded the 
leſcent of the reverfion of white acre, and ſo 


of the attainder, that he muſt reply that he hath 
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neither ſhall be a bar; and yet there is no doubt 
but if in a formedon the warranty of tenant in 


tail with aſſets be pleaded, it is no replication for 


the iſſue to ſay, that a precipe dependeth brought 


by I. S. to evict the aſſets. 


Bur the former caſe ſtandeth upon the particu» 


lar reaſon before mentioned. 


Reg. 3. Verba fortius accipiuntur contra proſerentem, 


Tuts rule, that a man's deeds and his words 
ſhall be taken ſtronglieſt againſt himſelf, though 


it be one of the moſt common grounds of the 


law, it is notwithſtanding a rule drawn out of 
the depth of reaſon ; for firſt it is a ſchool-maſter 
of wiſdom and diligence in making men watch- 
ful in their own buſineſs; next it is author of 
much quiet and certainty, and that in two ſorts : 
firſt, becauſe it favoureth acts and conveyances 
executed, taking them ſtill beneficially for the 


| grantees and poſſeſſors: and ſecondly, becauſe it 


makes an end of many queſtions and doubts about 
conſtruction of words; for if the labour were 
only to pick out the intention of the parties, 
every judge would have a ſeveral ſenſe ; where- 
as this rule doth give them a ſway to take the 


law more certainly one way. 


Bur this rule, as all other which are very ge- 


neral, is but a ſound in the air, and cometh in 


ſometimes to help and make up other reaſons 
without any great inſtruction or direction; ex- 
cept it be duly conceived in point of difference, 


where it taketh place, and where not; and firſt we 
will examine it in grants, and then in pleadings. 


Tux force of this rule is in three things, in 
ambiguity of words, in implication of matter, 
and deducing or qualifying the expoſition of ſuch 


grants as were againſt the Law, if they were 


. 18. 


21 H. 7. 29. 


taken according to their words. 55 : 
And therefore if J &, ſubmit himſelf to arbi- 
trement of all actions and ſuits between 19 
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J. D. and I. N. it reſts ambiguous whether the 
ſubmiſſion ſhall be intended collective of joint 
actions only, or diſtribute of ſeyeral actions allo ; 
but becauſe the words ſhall be taken ſtronglieſt 
againſt J. S. that ſpeaks them, it ſhall be under- 
ſtood of both; for if J. S. had ſubmitted him- 
ſelf to arbitrement of all actions and ſuits which 


he hath now depending, except it be ſuch as are 


between him and J. D. and J. N. now it ſhall be 
underſtood collective only of joint actions, be- 
cauſe in the other caſe at large, conſtruction was 
hardeſt againſt him that ſpeaks, and in this caſe 
ſtrict conſtruction is hardeſt. 

So if I grant ten pounds rent to baron and fe- 
me, and if the baron die, that tne feme ſhall have 
three pounds rent, . becauſe theſe words reſt am- 
biguous whether I intend three pounds by way 
of increaſe, or three pounds by way of reſtraint 
and abatement of the former rent of ten pounds, 
it ſhall be taken ſtronglieſt againſt me that am 


3 AT. wp. 10. 


the grantor, that it is three pounds addition to 


the ten : but if I had let land to baron and feme 
for three lives, reſerving ten pounds per annum, 
and if the baron die reſerving three pounds, this 
ſhall be taken contrary to the former caſe, ro 
abridge my rent only to three pounds. 

So if I demiſe omnes boſcos meos in villa de Dale 
for years, this paſſeth the ſoil ; bur if I demiſe 
all my lands in Dale exceptis boſcis, this extend- 
eth to the trees only, and not to the ſoil. 


21 H. 8. Dr. 19. 


So if I ſow my lands with corn, and let it for 


years, the corn paſſeth to my leſſee, if I except 
it not; but if I make a leaſe for life to J. S. upon 
condition that upon requeſt he ſhall make me a 
leaſe for years, and J. S. ſoweth his ground, and 
then I make requeſt, IL S. may well make me a 
— excepting his corn, and not break the con- 
dition. | 


So if I have free warren in mine own hand, 3 H. „. 


and let my land for life, not mentioning the war- 
| : | ven- 


32 14 
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ren, yet the leſſee by{ implication ſhall have the 


warren diſcharged and extract during his leaſe : 


but if I let the land ana cum libera warrenna, ex- 


29 AT, pl. 10. 


cepting white acre, there the warren is not by 
implication reſerved unto me either to be enjoyed 


or extinguiſhed ; but the leſſee ſhall have warren 


againſt me in white acre. 


So if I. S. hold of me by fealty and rent only, : 


and I grant the rent, not ſpeaking of the fealty, 
yet the fealty by implication ſhall paſs, becauſe 


my grant ſhall be taken ſtrongly as of a rent- ſer- 


44 Ed. 13. 19. 


26 Aſſ. pl, 66. 


make a gift entail, reſerving a rent to me and 


vice, and not of a rent-ſeck. 
OrHENKWISsE had it been if the ſeigniory had 


been by homage, fealty, and rent, becauſe of 


the dignity of the ſervice, which could not have 
paſſed by intendment by the grant of the rent : 
but if JI be ſeiſed of the manor of Dale in fee, 
whereof J. S. holds by fealty and rent, and I 
grant the manor, excepting the rent, the fealty 
ſhall paſs to the grantee, and J. S. ſhall have but 
a rent-ſec k. | | 

So in grants againſt the law, if I give land to 
J. S. and his heirs males, this is a good fee-ſim- 
ple, which is a larger eſtate than the words ſeem 
to intend, and the word males is void. But if 1 


the heirs of my body, the words of my body 
are not void, and to leave it a rent in fee- ſim- 
ple; but the word heirs and all are void, and 
leaves but a rent for life; except that you will 
ſay, it is but a limitation to any my heir in fee- 
fimple which ſhall be heir of my body; for it 
cannot be a rent entail by reſervation.” 

Bur if I give land with my daughter in frank 
marriage, the remainder to Z S. and his heirs, 


this grant cannot be good in all the parts, ac- 


cording to the words: for it is incident to the 
nature of a gift in frank marriage, that the dones 
hold it of the donor; and therefore my 8 

| ; 9 5 a 
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hall be taken ſo ſtrongly againſt myſelf, * that 
rather than the remainder ſhall be void, the frank 
marriage, though it be firſt placed in the deed, 
| ſhall be void as a frank marriage. | 


Bur if I give land in frank marriage, reſerving 


to me and my heirs ten pounds rent, now the 
frank marriage ſtands good, and the reſervation 
is void, becauſe it is a limitation of a benefit to 

myſelf, and not to a ſtranger. | 


So if I let white acre, black acre, and green 


acre to I. S. excepting white acre, this exception 
is void, becauſe it is repugnant ; but if I let the 
three acres aforeſaid, rendring twenty ſhillings 
rent, viz. for white acre ten ſhillings, and for 
| black acre ten ſhillings, I ſhall not diſtrain at all 
in green acre, but that ſhall be diſcharged of my 
| rent. | 


80 If I grant a rent to I. S. and his heirs out 


of my manor of Dale, & obligo manerium & om. 


nia bona & catalla mea ſuper manerinm præœdidlum 
exiſtentia ad diſtringendum per balivum domini re- 


gis this limitation of the diſtreſs to the King's 


bailiff is void, and it is good to give a power 


of diſtreſs to J. S. the grantee and his bailiffs. 
Bur if I give land in tail tenend' de capitalibus 2 Ed 4, 5. 


dominis per redditum viginti ſolidorum & fidelitatem : 


this limitation of tenure to the lord is void; and 


it ſhall not be good, as in the other caſe, tro make 
a reſervation of twenty ſhillings good unto my 
ſelf; but ir ſhall be utterly void as if no reſerva- 
at all had been made: and if the truth be that I 
that am the donor hold of the lord paramount by 
ten ſhillings only, then there ſhall be ten ſhillings 
only reſerved upon the gift entail as for ovelty. 


* Quxre car le ley ſemble dee le contrary, entant que in un 
grant quant lun part del fait ne poit eſtrojer ove lauter le darr : 
ſerra void, auterment in un deviſe & accordant fuit lopin : de 
Sur Anderſon & Owen Jutt. contra Walmeſley Juſt. P. 40. Eliz. 
in le caſe de Counteſſe de Warwick & Sur Berkley in com. banco. 
4 H. 6. 22. 26 Aff. pl. 66. 46 Ed. 3. 18. 
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80 if 1 give land to J. F. and the heirs of his | 


body, and for default of ſuch iſſue quod tenemen:. 


Plow . to. 37. tum prædictum revertatur ad I. N. yet theſe words 


25H 46.34. 


this giveth place. 


of reſervation will carry a remainder to a ſtran- 
ger. But if I let white acre to J. S. excepting 


ten ſhillings rent, theſe words of exception to 


imine own benefit ſhall never inure to words of 
reſervation. | 
Bur now it is to be noted, that this rule is 
the laſt to be reſorted to, and is never to be re- 
lied upon but where all other rules of expoſition 
of words fail; and if any other come in place, 
And that is a point worthy 
to be obſerved generally in the rules of the 
law, that when they encounter and croſs one 
another in any caſe, it be underſtood which 
the law holdeth worthier, and to be preferred; 
and it is in this particular very notable to conſi- 
der, that this being a rule of ſome ſtrictneſs and 


' rigor, doth not as it were its office, but in ab- 


14 Aﬀ. pl. 25. | 


the ſeveral ; and yet this is the Stfon 


Lit. cap. cond. 


ſence of other rules which are of more equity and 
humanity ; which rules you ſhall afterwards find 
fet down with their expoſitions and limitations. 
Bur now to give a taſte of them to this pre- 
ſent purpoſe, it is a rule that general words ſhall 
never be ſtretched too far in intendment, which 
the Civilians utter thus; Verba generalia reſtringun- 
tur ad habilitatem perſouæ, vel ad aptitudinem rei. 
THEREFORE if a man grant to another com- 
mon intra metas & bundas ville de Dale, and part 
of the vill in his ſeveral, and part his waſte and 
common; the grantce ſhall not have common in 
geſt expoſi- 
tion againſt the grantor. 5 
So it is a rule, Verba ita ſunt intelligenda, il 
res magis valeat quam pereat: and therefore | 
give land to I. S. and his heirs, reddend. quinque 


 tibras annuatim to I. D. and his heirs, this im- 


plies a condition to me that am 


the grantor ; et 


it 
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hi: it were a ſtronger expoſition againſt me, to ſay 


en. the limitaion ſhould be void, and the feoffment 
rds Þ abſolute. -— 

So it is a rule, that the law will not intend a 
wrong, which the Civilians utter thus; Ea eſt ac- 
| cipienda interpretatio, gue vitio caret. And there- 
fore if the executor of J. S. grant omnia bona & 
| catalla ſua, the goods which they have as execu- 
tors will not paſs, becauſe non conſtat whether it 
may be a devaſtation, and ſo a wrong ; and yet 
againſt the treſpaſſer that taketh them out of their 
hands, they ſhall declare quod bona ſua cepit. 

So it is a rule, that words are ſo to be under- 
ſtood that they work ſomewhat, and be not idle 


cum effectu ſunt accipienda. And therefore if I buy 
and fell you the fourth part of my manor of Dale, 
and ſay not in how many parts to be divided, 
this ſhall be conſtrued four parts of five, and not 
of ſix nor ſeven, Ec. becauſe that it is the ſtrong- 
eſt againſt me; but on the other ſide, it ſhall not 
be intended four parts of four parts, or the whole 
of four quarters; and yet that were ſtrongeſt 
7 5 but then the words were idle and of none 
effect. N 

So it is a rule, Divinatio non interpretatio eſt, 
gun qu omnino recedit a litera: and therefore if I 
rei, I have a fee-farm-rent iſſuing out of white acre 
com- of ten ſhillings, and I reciting the fame reſerva- 


| part I tion do grant to J. S. the rent of five ſhillings 


e and bercipiend de reddit prædict & de omnibus terris 
on in & tenementis meis in Dale, with a clauſe of diſtreſs, 


xpoli- ME although there be atturnement, yet nothing paſſ- 


eth out of my former rent; and yet that were 


ia, it ſtrongeſt againſt me to have it a double rent, or 


e if I grant of part of that rent with an enlargement 


uinqur of a diſtrefs in the other land, but for that it is 


is im- ¶ àgainſt the words, becauſe copulatio verborum indi- 
5 Vet V acceptionem in eodem ſenſu, and the word de 


( Anglice out of) may be taken in two * 
that 


and frivolous : verba aliquid operari debent, verba 


10 Ed. 4. 1. 


3 H. 6. 20. 
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that is, either as a greater 'ſum out of a leſs, 
er as a charge out of land, or other principal 


intereſt; and that the coupling of it with 


lands and tenements; viz. I reciting that 1 
am ſeiſed of ſuch a rent of ten Shillings, do 
grant five ſhillings percipiend de eodem reddit”, it is 
od enough without atturnement ; becauſe perc;- 
piend de &9c. may well be taken for parcella de 
Sc. without violence to the words; but if it had 
been de reddit preditt', although J. S. be the 
perſon that payeth me the foreſaid rent of ten 
ſhillings, yet it is void; and ſo it is of all other 
rules of expoſition of grants, when they meet in 
oppoſition with this rule they are preferred. 
Now, to examine this rule in pleadings as we 
have done in grants, you ſhall find that in all im- 
perfections of pleadings, whether it be in ambi- 
guity of words and double intendments, or want 
of certainty and averments, the plea ſhall be 
ſtrictly and ſtrongly againſt him that pleads. 


Fox ambiguity of words, if in a writ of entry 


upon diſſeiſin, the tenant pleads jointenancy with 
J. S. of the gift and feoffment of J. D. judgment 
de briefe, the demandant faith that long time be- 
fore J. D. any thing had, the demandant him- 
ſelf was ſeiſed in fee quouſque predic” J. D. ſuper 
poſſefionem ejus intravit, and made a joint feoff- 
ment, whereupon he the demandant re- entred, 


and ſo was ſeiſed until by the defendant alone he 


3 Ed. 6 Dy. 66. 


was diſſeiſed; this is no plea, becauſe the word 
intravit may be underſtood either of a lawful en- 
try, or of a tortious; and the hardeſt againſt 
him ſhall be taken, which is, that it was a lawful 
entry; therefore he ſhould have alledged preciſe- 
ly that J D. diſſei ſivit. f 

So upon ambiguities that grow by reference, if 
an action of debt be brought againſt J. N. and 
J. P. ſheriffs of London, upon an eſcape, and the 
plaintiff doth declare upon an execution by force 
of a recovery in the priſon of Ludgate ſub _— 

I . 
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es, V. & I. D. then ſheriffs in 1 K. E. VIII. and 
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pal that he ſo continued /ub cuſtodia I. B. & I. G. in 
ith Þ 2 K. II. VIII. and. ſo continued /#b cuſtodia I. N. 


IB & J I. in 3 k. E. VIII. and then was ſuffered 


¶eſcape ſuppoſed, at ſuch a day anno ſuperius in nar- 
eu ratione ſpecificato the ſaid J. D. and J. S. ad re 
vicecomites ſuffered him to eſcape; this is no 


in the declaration, and it ſhall be hardeſt taken 
that it was 1 or 3 H. VIII. when they were out 
of office; and yet it is nearly induced by the ad 
unc vicecomites, Which ſhould leave the intend- 
ment to be of that year in which the declaration 
ve {uppoſerh that they were ſheriffs; but that ſufficeth 
im- not, but the year muſt be alleged in fact, for it 
nbi- I may be miſlaid by the plaintiff, and therefore the 
vant defendants meaning to diſcharge themſelves by a 
| be Wformer eſcape, which was not in their time, muſt 
allege it preciſely. 3 
ntry W For incertainty of intendment, if a warranty 
with Wcollateral be pleaded in bar, and the plaintiff by 
replication to avoid the warranty faith, that he 
be · Mentered upon the poſſeſſion of the defendant, 0 
anſtat, whether this entry was in the life of the 
ſuper Nanceſtor or after the warranty attached; and 
coll- therefore it ſhall be taken in hardeſt ſenſe, that 


otherwiſe averred. Of” . 
Fox impropriety of words, if a man plead that 
1] en- his anceſtor died by proteſtation ſeiſed, and that 


do ¶ to eſcape: J N. and J. L. plead that before the 


good plea, becauſe there be. three years ſpecified 


26 H, 8. 


tred, Wit was after the warranty deſcended, if it be not 


38 H. 6.4% 
39 H. 6. 5. 


ain L & abatedy c. this is no plea, for there can- 
awful not be an abatement, except there be a dying 
eciſe- Miciſeq alleged in fact; and an abatement ſhall not 
i de improperly taken for diſſeiſin in pleading car 
ce, u Nerols ſont pleas. Ie: ; 
ane For repugnancy, if a man in avowry declare 
d the Whit he was ſeiſed in his demeſne as of fee of 
force White acre, and being ſo ſeiſed did demiſe the 
ftod1% aid white acre to J. S. Hhabendum the moiety for 


D | twenty 
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twenty- one years from the Date of the deed, the 
other moiety from the ſurrender, expiration, or 


determination of the eſtate of J. D. qui tenet 


predi® medietatem ad terminum vite ſue reddend 


40s. rent: this declaration is inſufficient, be- 


cauſe the ſeiſin that he hath alleged in himſelf 
in his demeſne as of fee in the whole, and the 
{tate for life of a moiety are repugnant ; and it 
ſhall not be cured by taking the laſt which is ex- 


preſſed to controll the former, which is but gene- 


ral and formal; but the plea is naught, and yet 
the matter in law had been good to have intitled 
him to have diſtrained for the whole rent. 
Bur the ſame reſtraint follows this rule in 
pleading that was before noted in grants: for if 
the caſe be ſuch as falleth within another rule of 
pleading, this rule may not be urged. 

Anp therefore it is a rule that a bar is good 


to a common intent, though not to every intent. 


As if a debt be brought againſt five executors, 
and three of them make default, and two appear 


and plead in bar a recovery had againſt them 


two of 300 J. and nothing in their hands over 
and above that ſum. If this bar ſhould be taken 
ſtronglieſt againſt them, it ſhould be intended that 
they might have abated the firſt ſuit, becauſe the 
other three were not named, and ſo the recovery 
not duly had againſt them ; but becauſe of this 
other rule the bar is good: for that the more 
common intent will ſay, that they two did only 


aadminiſter, and ſo the Action well confidered ; 


rather than to imagine, that they would have 
toſt the benefit and advantage of abating the 
Writ. | 
So there is another rule, that in pleading 2 
man ſhall not diſcloſe that which is againft him- 
felf : and therefore if it be matter that is to be 
ſer forth on the other fide, then the plea ſhall not 
be taken in the hardeſt ſenſe, but in the dae 
„ ene 
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beneficial, and to be left unto the contrary party 
to allege. 


Axp therefore if a man be bound in an obliga- 
tion, that if the feme of the obligee do deceaſe 


before the feaſt of St. John the Baptiſt, which 


ſhall be in the year of our Lord 1598. without 
iſſue of her body by her husband lawfully begot- 
ten then living, that then the bond ſhall be void; 
and in debt brought upon this obligation the de- 
fendants plead that the feme died before the ſaid 
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28 H. 8. Dy, 
tol. 17s 


feaſt without iſſue of her body then living: if 
this plea ſhould be taken ſtronglieſt againſt the 


defendant, then ſhould it be raken that the feme 
had iſſue at the time of her death, but this iſſue 
died before the feaſt; but that ſhall not be fo 
underſtood, becauſe it makes againſt the defen- 
dant, and it is to be brought in of the plaintiff's 
ide, and that without traverſe. LN 

So if in a detinue brought by a feme againſt 


the executors of her husband for her reaſonable 


part of the goods of her husband, and her de- 
mand is of a moiety, and ſhe declares upon the 


cuſtom of the realm, by which the feme is to 


have a moiety, if no iſſue be had between her 
and her husband, and the third part if there be 


iſſue had, and declareth that her husband dietli 
without iſſue had between them; if this count 


hould be hardlieſt conſtrued againſt the party, it 


ſhould be intended that her husband had iſſue 


by another wife, though not by her, in which 
tale the feme is but to have the third part like- 
viſe; but that ſhall not be ſo intended, becaufe 
* matter of reply to be ſhewed of the other 
. 

Ax ſo it is of all other rules of pleadings, 
theſe being ſufficient not only for the exact ex- 
pounding of theſe other rules, but obiter to ſhew 


" meets with any other rule. 


„ As 


bow this rule which we handle is put by when 


r e 20.25 S . _ 
2 's 3 — 5 
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As for acts of parliament, verdicts, judgments, 
Sc. which are not words of parties, in them this 
rule hath no place at all, neither in deviſes and 
wills upon ſeveral reaſons; but more eſpecially it 
is to be noted, that in evidence it hath no place, 
which yet ſeems to have ſome affinity with plead- 
ings, ſpecially when demurrer is joiner upon the 
evidence. | 1 

Anp therefore if land be given by will by H. C. 
to his ſon J. C. and the heirs males of his body 
begotten; the remainder to F. C. and the heirs 
males of his body begotten; the remainder to the 
heirs males of the body of the deviſor; the re- 
mainder to his daughter S. C. and the heirs of her 
body, with a clauſe of perpetuity ; and the que- 
ſtion comes upon the point of forfeirure in an 
aſſize taken by default, and evidence is given, and 
demurrer upon evidence, and in the evidence pi- 
ven to maintain the entry of the daughter upon 
a forfeiture, it is not ſet forth nor averred that 
the deviſor had no other iſſue male, yet the evi- 
dence is good enough, and ir ſhall be ſo intended; 
and the reaſon hereof cannot be, becauſe a jury 
may take knowledge of any matters not within 
the evidence ; and the court contrariwiſe cannot 
take knowledge of any matters not within the 
pleas : for it is clear that if the evidence had been 
altogether remote, and not proving the iſſue there, 
although the jury might find it, yet a demurrer 
might well be taken upon the evidence. 

Bu' if I take the reaſon of difference to be 
between pleadings, which are but openings of the 
caſe, and evidences which are the proofs of an 
iſſue, for pleadings being but to open the verity 
of the matter in fact indifferently on both parts, 
bath no ſcope and concluſion to direct the con- 
ſtruction and intendment of them, and therefore 
muſt be certain ; but in evidence and proofs the 
iſſue, which is the ſtate of the queſtion and con- 
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cluſion, ſhall incline and apply all the proofs as 
tending to that concluſion. , 
ANoTrenr reaſon is, that pleadings muſt be 
certain, becauſe the adverſe party may know 
whereto to anſwer, or elſe he were at a miſchief, 
which miſchief is remedied by a demurrer ; but 
in evidence if it be ſhort, impertinent, or incer- 
tain, the adverſe party is at no miſchief, becauſe 
it is to be thought that the jury will paſs againſt 
him; yet nevertheleſs the jury is not compellable 
to ſupply the defect of evidence out of their own 


knowledge, though it be in their liberty ſo to do; 


therefore the law alloweth a demurrer upon evi- 
dence alſo. 


Reg. 4. Qnod ſub certa forma conceſſum vel reſervas 
tum eſt, non trabitur ad valor:m vel compenſatio- 
nem. | 


Tux law permitteth every man to part with 
his own intereſt, and to qualify his own grant as 
it pleaſeth himſelf ; and therefore doth not ad- 
mit any allowance or recompence if the thing be 
not taken as it is granted. | 
So in all profits 4 prender, if I grant common 
for ten beaſts, or ten loads of wood out of my 
copps, or ten loads of hay out of my meads, to 
be taken for three years; he ſhall not have com- 
mon for thirty beaſts, or thirty loads of wood 
or hay the third year, if he forbear for the ſpace 
of two years; here the time is certain and pre- 
ciſe. | EE 8 

So if the place be limited, or if I grant eſto- 
vers to be ſpent in ſuch a houſe, or ſtone towards 
the reparation of ſuch a caſtle; although the 
grantee do burn of his fuel, and repair of his own 
charge, yet he can demand no allowance for that 
he took it nor. 5 8 

So if the kind be ſpecified; as if I let my park 


„„ paſture 


reſerving to myſelf all the deer and ſufficient 


. 


17 H. 6. 10; 
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paſture for them, if I do decay the game where- 
by there is no deer, I ſhall not haye quantity of 
paſture anſwerable to the feed of ſo many deer 
as were upon the ground when I let it; but am 
without any remedy except I repleniſh the ground 
again with deer. e 5 | 

Bur it may be thought that the reaſon of theſe 
caſes is the default and lacheſs of the grantor, 
which is not ſo. | 

For pur the caſe that the houſe where the 
eſtovers ſhould be ſpent be overthrown by the act 
of God, as by tempeſt, or burnt by the enemies 
of the king, yet there is no recompence to be 
made. | | 
Ax in the ſtrongeſt caſe where it is in Ne- 
fault of the grantor, yet he ſhall make void his 
own grant rather than the certain form of At 
ſhould be wreſted to an equity or valuation. 

As if I grant common abzceungue averia mea 
jerint, the commoner cannot otherwiſe intitle 
himſelf, except that he averr that in ſuch grounds 
my beaſts have gone and fed; and if I never put 
in any, but occupy my grounds otherwiſe, he is 
without remedy ; but if I put in, and after by 
poverty or otherwiſe I deſiſt, yet the commoner 
may continue; contrariwiſe, if the words of the 
grant had been quandocunque averia mea ierint, for 
there it depends continually upon the putting in 
of my beaſts, or at leaſt the genera] ſeaſons 
when I put them in, not upon every hour or mo- 
ment. 

Bur if I grant tertiam advocationem to J. S. if 
he neglect to take his turn ea vice, he is without 
remedy : but if my wife be before intitled to 
dower, and I die, then my heir ſhall have two 
preſentments, and my wife the third, and my 
grantee ſhall have the fourth; and it doth not im- 

ugn this rule at all, becauſe the grant ſhall re- 
ceive that conſtruction at the firſt that it was in. 


8. Dy. 38. tended ſuch an avoidance as may be taken and 
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enjoyed; as if I grant proximam advocationem to 
J. D. and then grant proximam advocationem to 
J. S. this ſhall be intended the next to the next, 
which I may lawfully grant or diſpoſe. Ouœre. 
Bor if I grant proximam advocationem to J. S. 
and J. N. is incumbent, and I grant by preciſe 
words zllam advocationem, quam poſt mortem, re- 
ſgnationem, trauſlationem, vel deprivationem I. N. 
immediate fore contigerit ; now the grant is merely 
void, becauſe I had granted that before, and it 
cannot be taken againſt the words. 


Reg. 5. Neceſſitas inducit privilegium quoad jura 
Privata, | 
THz law chargeth no man with default where 
the act is compulſory and not voluntary, and 
where there is not a conſent and election; and 
therefore if either there be an impoſſibility for a 
man to do otherwiſe, or ſo great a perturbation 
of the judgment and reaſon, as in preſumption 
of law man's nature cannot overcome, {uch ne- 4 E4. 6. cond. 
ceſſity carrieth a privilege in itſelf. 
NecessITY is of three ſorts; neceſſity of con- Stamf, 
ſervation of life, neceſſity of obedience, and ne- 
ceſſity of the act of God or of a ſtranger. 
FIRST of conſervation of life; if a man ſteal Stam. 
viands to ſatisfy his preſent hunger, this is no fe- 
lony nor larceny. | | 
90 if divers be in danger of drowning by the 
caſting away of ſome boat or barge, and one of 
them get to ſome plank, or on the boats ſide to 
keep himſelf above water, and another to ſave 
bis life thruſt bim from it, whereby he is drown- 
ed; this is neither ſe defendendo nor by miſadven- 
ture, but juſtifiable. 5 Cond. 13. 6. 
So if divers felons be in a goal, and the goal 7, U „ 
by caſualty is ſet on fire, whereby the priſoners per Keble.” 
get forth; this is no eſcape, nor breaking of pri- gt 2 


ſon, | 2 
: — 
8 


4 w_ 6. pl, 
| 4 Ed. 6. 20. 
So condic. 
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So upon the ſtatute, that every merchant, that 
ſetteth his merchandize on land without ſatisfying 
the cuſtomer or agreeing for it, (which agreement 
is conſtrued to be incertainty) ſnial! forfeit his 


merchandize, and it is fo that 'by tempeſt a great 


quantity of the merchandize is caſt over-board, 
whereby the merchant agrees with the cuſtomer by 
eſtimation, which falleth out ſhort of the truth, 
yet the over- quantity is not forfeited; where note 


that neceſſity diſpenſeth with the direct letter of 


a ſtatute law. 
So if a man have right to land, and do not 
make his entry for terror of force, the law allows 


him a continual claim, which ſhall be as beneficial 


unto him as an entry ; ſo ſhall a man fave his de- 
fault of appearance by cretain de eau, and avoid 
his debt by dureſſe, whey you ſhall find proper 


caſes elſewhere. 


Tux ſecond neceſſity is of obedience ; and 
therefore where baron and feme commit a telony, 
the feme can neither be principal nor acceſſary; 
becauſe the law intends her to have no will, in 
regard of the ſubjection and obedience ſhe owes 
to her husband. 

So one reaſon among others why ambaſſadors 
are uſed to be excuſed of practices againſt the 


| ſtate where they reſide, except it be in point of 


conſpiracy, which is againſt the law of nations 
and ſociety, is, becauſe non conſtat whether they 
bave it in mandatis, and then they are excuſed 
by neceſſity of obedience. 

So if a warrant or precept come from the King 
to ſell wood upon the ground whereof I am te- 


nant for life or for years, J am excuſed in waſte. 


Tu third neceſſity is of the act of God, or 


Jo "4 of a ſtranger ; as if I be particular tenant for years 
per Of A houſe, and it be overthrown by goons tem- 


peſt, or thunder and lightning, or by ſudden 
floods, or by \ invaſion of enemies, or if. I have 
belonging unto it ſome cottage which hath been 


7 „ in- 
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hat infected, whereby I can procure none to inhabit 
ing them, no workman to repair them, and ſo they 
ent | fall down, in all theſe caſes I am excuſed in waſte: 
bis | but of this laſt learning when and how the act of 
reat God and ſtrangers do excuſe, there be other par- 
ard, ticular rules. Fs | 
r by Bur then it is to be noted, that neceſſity privi- 
uth, legeth only qu, jura privata, for in all caſes if 
note the act that ſhould deliver a man out of the ne- 
r of il ceſſity be againſt the commonwealth, neceſſity 
excuſeth not ; for privileginm non valet contra rem- 
not ¶ publicam: and as another faith, zeceſſitas publica 
lows MW 1ajor eft quam privata : for death is the laſt and 
acial fartheſt point of particular neceſſity, and the law 
de- impoſeth it upon every ſubject, that he prefer the 
void urgent ſervice of his prince and country before 
oper the ſafety of his life: as if in danger of tempeſt 
VGoboſe that are in the ſhip throw over other mens 
and goods, they are not anſwerable; but if a man be 
ony, ¶ commanded to bring ordnance or ammunition to 
ary ; MW relieve any of the King's towns that are diſtreſſed, 
„ in then he cannot for any danger of tempeſt juſtify 
owes the throwing of them overboard; for there it 
holdeth which was ſpoken by the Roman, when he 
\dors alleged the ſame neceſſity of weather to hold him 
the from embarking, — eſt ut eam, non ut vivam. 
it of so in the caſe put before of husband and wife, if 
ne join in committing treaſon, the neceſſity of 
obedience doth not excuſe the offence as it doth 
in felony, becauſe it is againſt the common- 
wealth ta + | N 
So if a fire be taken in a ſtreet, I may juſtify 13.8. 16. per 
the pulling down of the wall or houſe of another 4g 0 
man to ſave the row from the ſpreading of the Brooke. 
fre; but if I be aſſailed in my houſe in a city or ** Af. Pl. 56. 
town and diſtreſſed, and to ſave my life I ſet fire 
on mine own houſe, which ſpreadeth and taketh 
hold upon other houſes adjoining, this is not juſti- 
fable, but I am ſubject to their Action upon the 
ale, becauſe I cannot reſcue mine own life by 
188 e e IOWY "doing 
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doing any thing which is againſt the common. fl 
wealth: but if it had been but a private treſpaſs, R 
as the going over another's ground, or the break. | 


6 Ed. 4. 7. per ing of his incloſure when I am purſued for the 


Sareh 
. 
$1 H. 7. 13. 


ſafeguard of my life, it is juſtifiable. 


firmitas culpabilis excuſeth not, no more doth ge- I den 


Tars rule admitteth an exception when the 
law doth intend ſome fault or wrong in the party 
that hath brought himſelf into the neceſſity ; fo 
that is zeceſſitas culpabilis, This I take to be the 
chief reaſon why /eipſum defendendo is not matter 
of juſtification, becauſe the law intends it hath a 
commencement upon an unlawful cauſe, becauſe 
quarrels are not preſumed to grow without ſome 
wrongs either in words or deeds on either part, 
and the law that thinketh it a thing hardly tria- 
able in whoſe default the quarrel began, ſuppoſeth 
the party that kills another in his own defence 
not to be without malice; and therefore as it doth 
not touch him in the higheſt degree, ſo it putteth 
him to ſue out his pardon of courſe, and puniſh- 
eth him by forfeiture of goods : for where there 
cannot be any malice or wrong preſumed, as 
where a man aſſails me to rob me, and I kill him 


that aſſaileth me; or if a woman kill him that 8 
aſſaileth her to raviſh her, it is juſtifiable without he 
any Pardon. ; he 


So the common caſe proveth this exception, that ¶ a b. 
is, if a madman commit a felony, he ſhall not Joſe I can 
his life for it, becauſe his infirmity came by the act ¶ it a 
of God: but if a drunken man commit a felony, MW mat 
he ſhall not be excuſed, becauſe his imperfection ME mir 
came by his own default; for the reaſon and 10's I fira 
of deprivation of will and election by neceſſity I or 1 
and by infirmity is all one, for the lack of arbi- i ty 
trium ſolutum is the matter: and therefore as i. an 


ge ſitas culpabilis, nac 
„5 ple: 
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Reg. 6. Corporalis injuria non recipit æſtimationem 


de futuro, 


Txt law, in many caſes that concern lands or 
goods, doth deprive a man of his preſent remedy, 
and turneth him over to a further circuit of reme- 
dy, rather than to ſuffer an inconvenience : but 
if it be queſtion of perſonal pain, the law will 
not compel him to ſuſtain it and expect remedy, 
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becauſe it holdeth no damage a ſufficient recom- 


pence for a wrong which is corporal. 

As if the ſheriff make a falſe return that I am 
ſummoned, whereby I loſe my land; yet becauſe 
of the inconvenience of drawing all things to in- 
certainty and delay, if the ſheriff's return ſhould 
not be credited, I am excluded of my averment 
againſt it, and am put to mine action of deceit 
againſt the ſheriff and ſummoners: but if the 
ſheriff upon a capias return a cepi corpus, & quod 
eſt languidus in priſona, there I may come in and 
falſify the return of the ſheriff to ſave my impri- 
ſonment. 

So if a man menace me in my goods, and that 
he will burn certain evidences of my land which 
he hath in his hand, if I will not make unto him 
a bond, yet if I enter into bond by this terror, I 
cannot avoid it by plea, becauſe the law holdeth 
it an inconvenience to avoid a ſpecialty by ſuch 
matter of averment ; and therefore I am put to 
mine action againſt ſuch a menacer : but if he re- 
ſtrain my perſon, or threaten me with a battery, 
or with the burning of my houſe, which is a ſafe- 
ty and protection to my perſon, or with burning 
an inſtrument of manumiſſion, which is an evi- 
cence of my entranchiſement ; if upon ſuch me- 
my or dureſſe I make a deed, I ſhall avoid it by 
plea, 


So if a treſpaſſer drive away my beaſts over a3 H.8 ng. 
21 H. 7. 28. 


another's ground, I purſue them to reſcue them, 


5 Ed, 4. 80. 


3H. 6. 3. 


7 Ed. 4. 21. 
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MaxriMs or THz Law: 
yet am I treſpaſſer to the ſtranger upon whoſe 
ground I came; but if a man aſſail my perſon, 
and I fly over another's ground, now am I no 
treſpaſſer. 
Tx1s ground ſome of the canoniſts do aptly 
inferr out of Chriſt's ſacred mouth, Amen, eſt cor- 
pus ſupra veſtimentum, where they ſay veſtimentum 
comprehendeth all outward things appertaining to 
a man's condition, as lands and goods, which they 
ſay are not in the ſame degree with that which 
is corporal; and this was the reaſon of the antient 
lex talionis, oculus pro oculo, dens pro dente, ſo that 
by that law corporalis injuria de praterito non re- 
cipit eftimationem : but our law, when the injury 
is already executed and inflicted, thinketh it beſt 
fatisfaction to the party grieved to relieve him in 
damage, and to give him rather profit than re- 
venge; but it will never force a man to tolerate 
a corporal hurt, and to depend upon that inferior 
kind of ſatisfaction, ut in dammagiis. | 


Reg. 7. Excuſat aut extenuat delictum in capitali- 
bus, quod non operatur idem in civilibus. 


Ix capital cauſes, in favorem vite, the law will 
not puniſh in ſo high a degree, except the malice 
of the will and intention appear; but in civil 
treſpaſſes and injuries that are of an inferior na- 
ture, the law doth rather conſider the damage of 
the party wronged, than the malice of him that 
was the wrong-doer : and therefore, 

Tux law makes a difference between _— a 
man upon malice fore-thought, and upon preſent 
heat: but if I give a man flanderous words, 
whereby I damnify him in his name and credit, 
it is not material whether I uſe them upon ſud- 
den choler and provocation or of ſet malice, 
but in an action upon the caſe I ſhall render 
damages alike. | 
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So if a man be killed by miſad venture, as by 
an arrow at buts, this hath a pardon of courſe: 
but if a man be hurt or maimed only, an action 
of treſpaſs lieth, though it be done againſt the 
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party's mind and will, and he ſhall be puniſhed Stam. 16. 
in the law as deeply as if he had done it of C0408 


malice. 


So if a ſurgeon authorized to practiſe, do Stamf. 16. 


through negligence in his cure cauſe the party to 
die, the ſurgeon ſhall not be brought in queſtion 
of his life; and yet if he do only hurt the wound, 


whereby the cure is caſt back, and death inſues 


not, he is ſubject to an action upon the caſe for 
his misfeaſance. oo 1 

So if baron and feme be, and they commit fe- 
lony together, the feme is neither principal nor 
acceſſary, in regard of her obedience to the will 
of her husband: but if baron and feme join in 
committing a treſpaſs upon land or otherwiſe, 
the action may be brought againſt them both. 

So if an infant within years of diſcretion, or a 
madman kill another, he ſnall not be impeached 
thereof; but if they put out a man's eye, or do 
him like corporal hurt, he ſhall be puniſhed in 
relpaſk.. 

So in felonies the law admitteth the difference 
of principal and acceſſary, and if the principal 
die, or be pardoned, the proceeding againſt the 
acceſſary faileth ; but in a treſpaſs, if one com- 
mand his man to beat you, and the ſervant after 
the battery die, yet your action of treſpaſs ſtands 
good againſt the maſter. 


Reg. 8. Aſtimatio preteriti delicti ex poſtremo facto 


nunquam creſcit. 


Taz law conſtrueth neither penal laws, nor 
penal facts by intendments, but conſidereth the 


offence in degree, as it ſtandeth at the time when 


it is committed; ſo as if any circumſtance or 
| matter 


35 H. 6. 11. 


17 H. 4. 19. 


1 r 
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matter be ſubſequent, which laid together with 10 
the beginning ſhould ſeem to draw it to a higher | ma 


nature, yet the law doth not extend or amplify of 


the offence. 

TukRETORE if a man be wounded, and the 
percuſſor is voluntarily let go at large by the goa- 
ler, and after, death enſueth of the hurt, yet 
this is no felonious eſcape in the goaler. 

So if the villain ſtrike the heir apparent of the 
lord, and the lord dieth before, and the perſon 
hurt who ſucceedeth. to be lord to the villain dieth 
after, yet this is no petty treaſon. Fo 

So if a man compaſs and imagineth the death 
of one that after cometh to be King of the land, 
not being any perſon mentioned within the ſta- 
tute of 25 Ed. III. this imagination precedent is 
not high treaſon. = 

So if a man uſe ſlanderous words of a perſon hre 
upon whom ſome dignity after deſcends that ma- H 
keth him a peer of the realm, yet he ſhall have I fan 
but a ſimple action of the caſe, and not in the {Wand 
nature of a ſcandalum Magnatum upon the ſta- bim 
tute. 3 | | ſom 
So if Jobn Stile ſteal fix pence from me in mo- Pere 
ney, and the King by his proclamation doth raiſe I m 
monies, that the weight of filver in the piece now ec 


of fix pence ſhould go for twelve pence, yet this WM + 


23 H. 8. pl. 2. 


ſhall remain petty larceny and no felony : and Whit 
yet in all civil reckonings the alteration ſhall take em 
place; as if I contract with a labourer to do lee 
ſome work for twelve pence, and the inhancing WW Po. 
of money cometh before I pay him, I ſhall faril- I dla 
fy my contract with a ſix-peny piece ſo raiſed. 
So if a man deliver goods to one to keep, and nh 
after retain the ſame perſon into his ſervice, who 
afterwards goeth away with his goods, this is 7 3 
no felony by the ſtatute of 21 H. VIII. becauſe ©"! 
he was no fervant at that time. | 
In like manner, if I deliver goods to the ſer- told 
vant of I. S. to keep, and after die, and m | 
I | V. 
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ith 1s my executor ; and before any new com- 
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and 
be 
this is 
ecauſe 
he ſer- 
| make 


I. S 


mandment of J. S. to his ſervant for the cuſtody 
of the ſame goods, his ſervant goeth away with 
them, this is alſo out of the ſtatute. Quod nota. 
Bur note that it is ſaid præteriti delicti; for 
any acceſſary before the fact is ſubject to all the 
contingencies pregnant of the fact, if they be 
purſuances of the ſame fact: as if a man com- 
mand or counſel one to rob a man, or beat him 
grievouſly, and murder enſue, in either caſe he 
is acceſſary to the murder, quia in cri minalibus 
præſtantur accidentia. : 


Reg. 9. Quod remedio deftituitur ipſa re valet fi 
| culpa abſit. | | 


Tux benignity of the law is ſuch, as when to 
preſerve the principles and grounds of law it de- 
priveth a man of his remedy without his own 
fault, it will rather put him in a better degree 
and condition than in a worſe; for if it diſable 
him to purſue his action, or to make his claim, 
bmetimes it will give him the thing itſelf by o- 


peration of law without any act of his own, 


ſometimes it will 
medy, | 
Anp therefore if the heir of the diſſeiſor 
wich is in by deſcent make a leaſe for life, the 
temainder for life unto the diſſeiſee, and the leſ- 
lee for life die, now the franktenement is caſt 
upon the diſſeiſee by act in law, and thereby he is 


give him a more beneficial re- 


hereupon the law judgeth him in his antient 


Nght as ſtrongly as if it had been recovered and 
"ecuted by action, which operation of law is 
Jan antient term and word of law called a re- 
"ter; but if there may be aſſigned any default 
ar lacheſs in him, either in accepting the free- 
d, or in accepting the intereſt that draws the 
freehold, 


18 Eliz. 1798. 


Uabled to bring his præcipe to recover his right; 
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freehold, then the law denieth him any ſuch Be. 
nefit. +> Sos tn ne | | en 

Anp therefore if the heir of the difſciſor make 
a leaſe for years, the remainder in fee to the diſ- 
ſeiſee, the diſſeiſee is not remitted, and yet the 
remainder is in him without his own knowledge or 
aſſent ; but becauſe the freehold is not caſt upon 


him by act in law, it js no remitter. - uod nota. 


Lit. pl. 685. 


So if the heir of the diſſeiſor infeoff the diſ- 


ſeiſee and a ſtranger, and make him livery, al- 


Semble in ceſt 


caſe clerement | : he a 
le ley deeme Wife, and diſcontinue and dieth, and, the feme 


contrary. 


Lit. pl. 666. 


though the ſtranger die before any ageement or 
taking of the profits by the diſſeiſee, yet he is not 
remitted ; becauſe though a moiety be caſt upon 
him by ſurvivor, yet that is but jus accre ſcendi, 
and it is no caſting of the freehold upon him by 
act in law, but he is ſtill as an immediate pur- 
chaſer, and therefore no remitter: _ ,' 

So if the husband be ſeiſed in the right of his 


takes another husband, who takes a feoffment 
from the diſcontinuee to him and his wife, the 
feme is not remitted ; and the reaſon is, becauſe 


ſhe was once ſole, and ſo a lacheſs in her for not 


2 M. condic. z. 


34 
49 


H. 8. Dy. 3. 


purſuing her right: but if the feoffment taken 
back had been to the firſt husband and herſelf, 
ſhe had been remitted. OR 

| Yer if the husband diſcontinue the lands of 
the wife, and the diſcontinuee make a feoffment 
to the uſe of the husband and wife, ſhe is not 
remitted ; but that is upon a ſpecial reaſon, ; upon 
the letter of the ſtatute of 27 H. VIII. of uſes, 
that wiſheth that the ceſtui que uſe ſhall have the 
poſſeſſion in quality and degree as he had the uſe; 
but that holdeth plate only upon the firſt veſting of 
the uſe; for when the uſe is abſolutely executed 
and veſted, then it doth inſue merely the nature 
of poſſeſſions; as if the diſeontinuee had made 4 
feoffment in fee to the uſe of I. S. for life, the re- 


mainder to the uſe of baron and feme, and leſſee 


for life die, now the feme is remitted, canſa qua _ 
3 = 7 Axso 
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Aso if the heir of the diſſeiſor make a leaſe * 


for life, the remainder to the diſſeiſee, who char- 
oeth the remainder, and the leſſee for life dies, 
the diſſeiſee is not remitted ; and the reaſon is, 
his intermeddling with the wrongful remainder, 
whereby he hath affirmed the ſame to be in him, 
and ſo accepted it: but if the heir of the diſſeiſor 


had granted a rent-charge to the diſſeiſee, and 


afterwards made a leaſe for life, the remainder to 
the diſſeiſee, and the leſſee for life had died, the 


difſeiſee had been remitted; becauſe there ap- 


peareth no aſſent or acceptance of any eſtate in 
the freehold, but only of a collateral charge. 

' So if the feme be diſſeiſed and intermarry with 
the diſſeiſor, who makes a leaſe for life, rend- 


ring rent, and dieth leaving a ſon by the ſame s Ed. z. 17, 


feme, and the ſon accepts the rent of the leſſee for 
life, and then the feme dies, and the leſſee for 
life dies, the ſon is not remitted; yet the frank 


tenement was caſt upon him by act in law, but 28H. 8 pl. 20). 


becauſe he had agreed to be in the tortious re- 
rerfion by acceptance of the rent, therefore no 
remitter. ö | 


So if tenant in tail diſcontinue, and the dif. 


continuee make a leaſe for life, the remainder to 
the ifſue in tail being within age, and at full age 
the leſſee for life ſurrendefreth ro the iſſue in tail, 
the ſame iſſue is not remitted; and yet if the 
ſue had accepted a feoffment within age, and 
died, notwithſtanding his taking of the profits 
he had been remitted : for that which guides the 
out any lacheſs : as if the heir of the diſſeiſor 


deſcends to a ſecond heir upon whom the frank 


the 


and tenant in tail dies, and leſſee for life dies, yet 


had continued the taking of the profits when he 
came of full age, and then the tenant in tail had 


femitter, is, if he be once in of the freehold with 
enfeoffs the heir of the diſſeiſee who dies, and it 


tnement is caſt by deſcent, who enters and takes 
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the profits, and then the diſſeiſee dies, this is a iſh he 


bs Lit. pl. 3.9 


remitter, cauſa qua ſupra. 
Aso if tenant in tail diſcontinue for life, and th 

take a ſurrender. of the leſſee, now is he remitted | 

and ſeiſed again by force of the tail, and yet he ye 


_ cometh in by his own act: but this caſe differeth an 


6H. 8 pi.3.Dy. 


from all other caſes; becauſe the diſcontinuance be 
was but particular at firſt, and the new gained 10 
reverſion is but by intendment and neceſſity of th 
law; and therefore is but as it were ab initio, co 
with a limitation to determine whenſoever the toi 
particular diſcontinuance endeth, and the eſtate MW an 
cometh back to the ancient right. uſe 

To proceed from caſes of remitter, which is | 
a great branch of this rule, to other caſes: if MW qe] 
exccutors do redeem goods pledged by their teſta- M in 
tor with their own money, the law doth convert WM a& 
ſo much goods as doth amount to the value of M 
that they laid forth, to themſelves in property, M on 
and upon a plea of fully adminiſtred it ſhall be ker 
allowed: the reaſon is, becauſe it may be matter M ma 
of neceſſity for the well adminiſtring of the goods the 
of the teſtator, and executing their truſt that they MW nov 
disburſe money of their own: for elſe perhaps wir 


the goods would be forfeited, and he that had my 


| retain ſo much goods by way of allowance: and 


3 Elz. 187. 
pl. 8. 


tion, if his companion do ſell all the goods, he 


them in pledge would not accept other goods but 
money; and ſo it is a liberty which the law gives 
them, and they cannot have any ſuit againſt them- 
felves; and therefore the law gives them leave to 


if there be two executors, and one of them pay 
the money, he may likewiſe retain againſt his 
companion if he have notice thereof, 

Bur if there be an overplus of goods, above 
the value of that he ſhall disburſe, then ought he 
by his claim to determine what goods he doth 
elect to have in value; or elſe before ſuch elec- 


hath no remedy but in ſpiritual eourt : tor to " 
5 5 | e 
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he ſhould be tenant in common with himſelf and 
his companion pro rata of that he doth lay out, 
the law doth reje& that courſe for intricateneſs. 

So if I have a leaſe for years worth 20 J. by the 
year, and grant unto J. D. a rent of 1017. a year, 
and after make him my executor ; now I. D. ſhall 
be charged with aflets 10 J. only, and the other 
10 J. ſhall be allowed and conſidered to him; and 
the reaſon is becauſe the not refuſing ſhall be ac- 
counted no lacheſs unto him, becauſe an execu- 
torſhip is pium officium, and matter of conſcience 
and truſt, and not like a purchaſe to a man's own 
= 

LrkE law it is, where the debtor makes the 
debtee his executor, the debt ſhall be conſidered 
in the aſſets, notwithſtanding it be a thing in 
action. by 
So if I have a rent-charge; and grant that up- 
on condition, now though the condition be bro- 
ken, the grantee's eſtate is not defeated till T have 
made my claim; but if after ſuch grant my fa- 
ther purchaſe the land, and ie defend ro mez 
now if the condition be broken, the rent ceaſeth 
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19H 8. pl. 7. 
in fine. 

21 Al. © 
Rec. in value 
23. 


2H 4.2 
Cond. 185. 
2 ©, 7. 
47 H. 6. 3 


6 Ed. 6. cond. 
133. 
Lic. pl. 135. 


without claim: but if I had purchaſed the land 


myſelf, then I had extincted mine own condi- 
tion, becauſe I had diſabled myſelf to make my 
claim, and yet a condition collateral is not ſuſ- 
pended by taking back an eſtate; as if I make a 
feoffment in fee, upon condition that J. S. ſhall 
marry my daughter, and take a leaſe for life from 
my feoffee, if the feoffee break the condition, I 
may claim to bold in by my ſee-ſimple ; but the 
caſe of the charge is otherwiſe, for if I have a 


20 H, 7. per 
Pol. | 

25 H. 6 Fitz. 
Barr. 162. 


tent-charge iſſuing out of twenty acres, and grant 


the rent over upon condition, and purchaſe but 
one acre, the whole condition is extinct, and the 
poſſibility of the rent by reaſon of the condition, 


is as fully deſtroyed as if there had been no rent 


in eſſe, 


"Rs =” 
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So if the King grant to me the wardſhip of 
J. S. the ſon and heir of I. S. when it falleth, be- 


cauſe an action of covenant lieth not againſt the 


King, I ſhall have the thing myſelf in intereſt. 
Bor if I let land to J. S. rendring a rent with 
a condition of re-entry, and J. S. be attainted, 
wheteby the leaſe cometh to the King, now the 
demand upon this land is gone, which ſhould give 


me benefit of re-entry, and yet I ſhall not have 


ir reduced without demand; and the reaſon of 


difference is, becauſe my condition in this caſe is 


not taken away in right, but only ſuſpended by 
the privilege of the poſſeſſion; for if the King 
grant the leaſe over, the condition is revived as it 
was. - | 
ALso if my tenant for life grant his eſtate to 
the King, now if I will grant my reverſion over, 


the King is not compellable to atturn, there- 


fore it ſhall paſs by grant by deed without at- 


- turnment. | 


9 Fd. 2. Fitz. 
Atturuments 
18. | 


So if my tenant for life be, and I grant my 
reverſion per auter vie, and the grantee die, living 
ceſtui que vie, now the privity between tenant for 
life and me is not reſtored, and I have no tenant 
in eſſe to atturn; therefore I may paſs my re- 
verſion without atturnment. Qzod nota. 

So if I have a nomination to a church, and 
another hath the preſentation, and the preſenta- 


tion comes to the King, now becauſe the King 


cannot be attendant, my nomination is turned to 
an abſolute patronage. | 

So if a man be ſeiſed in an * advowſon, and 
take a wife, and after a title of dower given her, 
Join in impropriating the church, and dieth, now 
becauſe the feme cannot have the turn becauſe 
of the perpetual incumbency, ſhe ſhall have all 


* 6Ed. 6. Dy. 72. Vide contra 2 E. 3. fo. 8. que per pre- 
ſentment del feme ladvowſon eſt deveign diſimpropriate a touts 
jours quel eſt agree in Snr. Cok. Rep. 7. fo. 8. a. r 


the 
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the turns during her life; for it ſhall not be di-. 


impropriated to the benefit of the heir contrary to 
the grant of tenant in fee-ſimple. | 
Bur if a man grant the third preſentment to 
J. S. and his heirs, and impropriate the advow- 
ſon, now the grantee is without remedy, for he 
took his grant ſubject to that miſchief ar firſt ; 
and therefore it was his lacheſs, and therefore not 
like the caſe of the dower; and this grant of the 
third avoidance is not like tertza pars advocationis, 
ar medietas advocatinuis upon a tenancy in com- 
mon of the advowſon: for if two tenants in com- 
mon be, and an uſurpation be had againſt them, 
and the uſurper do impropriate, and one of the 
tenants in common do releaſe, and the other 
bring his writ of right de medietate advocationis 
and recover ; now I take the law to be, that be- 
cauſe tenants in common ought to join in preſent- 
ment, which cannot now be, he ſhall have the 
whole patronage : for neither can there be an ap- 
portionment that he ſhould preſent all the turns, 
and his incumbent but to have a moiety of the 
profits, nor yet the act of impropriation ſhall not 
be defeated. But as if two tenants in common 
be of a ward, and they join in a writ of right of 
ward, and one releaſe, the other ſhall recover the 
entire ward, becauſe it cannot be divided: ſo 


ſhall it be in the other caſe, though it be an in- 


heritance, and though he bring his action alone. 
As if a diſſeiſor be diſſeiſed, and the firſt diſ- 
ſeiſee releaſe to the ſecond difſciſor upon condition, 


and a deſcent be caſt, and the condition broken; 


now the mean diſſeiſor, whoſe right is revived, 
ſhall enter notwithſtanding this deſcent, becauſe his 
right was taken away by the act of a ſtranger. 

Bur if I deviſe land by the ſtatute of * 32 H 
VIII. and the heir of the deviſor enters and makes 


Te contrary fuit reſolve in Martin Trott's caſe, pag. 32 Eliz. 
in Com. Banco, & Pa. 1 Jac. ib. vide 7. R. 2. Scire fac. 3. 41 
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A * FR in fee, and the feoffee dieth ſeiſed, 
this deſcent binds, and there ſhall not be a perpe- 


| tual liberty of entry, upon the reaſon that he 


never had ſeiſin whereupon he might ground his 
action, but he is at a miſchief by his own lacheſs: 
and like law is of the King's patentee ; for I ſee 
no reaſonable difference between them and him in 
the remainder, which is Littletou's caſe. 


Bur note, that the law by operation and mat- 


ter in fact will never countervail and ſupply a 
title grounded upon a matter of record; and 
therefore if I be entitled unto a writ of error, 
and the land deſcend unto me, I ſhall never be 
remitted ; no more ſhall I be unto an attaint, ex- 
cept I may alſo have a writ of right. 


So if upon my avowry for ſervices, m my tenant 
' diſclaim where I may have a writ of right as up- 


on diſclaimer, if the Jand after deſcend to me, I 
ſhall never be remitted. 


Reg. 10. Verba generalia reſtringuntur ad babilits 
tem rei vel per ſonæ. 


It is a rule that King's grants ſhall not be taken 
or conſtrued to a ſpecial intent; it is not ſo with 
the grants of a common perſon, for they ſhall be 
extended as well to a foreign intent as to a com- 
mon intent; yet with this exception, that they 
ſhall never be taken to an impertinent or a repug- 
pant intent : for all words, whether they be in 
deeds or ſtatutes, or otherwiſe, if they be general 
and not expreſs and preciſe, ſhall be reſtrained 


unto the fitneſs 4p the matter or N 
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gardens or orchards, if there be any other trees 
upon my ground. 
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So if I grant to J. S. an annuity of 10 J. a year 1 Ed. 3. 6 19. 


pro conſilio impenſo & impendendo, if I, S. be a 

hyſician, it ſhall be underſtood of his counſel in 
phyſick ; and if he be a lawyer, of his counſel in 
law. | | | 
So if I do let a tenement to J. S. near by my 
dwelling houſe in a borough, provided that he 
ſhall not erect or uſe any ſhop in the ſame with- 
out my licence, and afterwards I licence him to 
erect a ſhop, and I. S. is then a miller, he ſhall 
not by virtue of theſe general words erect a joi- 
ner's ſhop. 

So the ſtatute of chanteries that willeth all 
lands to be forfeited, given or employed to a ſu- 
perſtitious uſe, ſhall not be conftruzd of the glebe 


lands of parſonages : nay farther, if the lands be 


given to the Parſon. of D. ko ſay a maſs in his 
church of D. this is out of the ſtatute, becauſe 


16 Kliz. 333. 


Dyer. 


it ſhall be intended but as an augmentation of 


his glebe; but otherwiſe had it been, if it had 


been to ſay a maſs in any other church but his 
own. | 


So in the ſtatute of wrecks, that willeth that 


goods wreck'd where any live domeſtical creature 
remains in a veſſel, ſhall be preſerved to the uſe 
of the owner that ſhall make his claim by the 
ſpace of one year, doth not extend to freſh vic- 
tuals or the like, which is impoſſible to keep with- 
out periſhing or deſtroying it ; for in theſe and 
the like caſes general words may be taken, as was 
faid, to a rare and foreign intent, but never to 
an unreaſonable intent. | 


Reg. 11. Jura ſanguinis nulla jure civili dirims 
 poſſunt. 


Tay be the very words of the civil law, which 
kannot be amended to explain this rule. Heres 
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eſt nomen Juris, Filius eſt nomen Nature : there- ||| a 
fore corruption of blood taketh away the privity ||| th 
of the one, that is, of the heir, but not of the th 
other, that is, of the ſan ; therefore if a man be 
attainted and murdered by a ſtranger, the eldeſt 
36 l 6. 57.58. fon ſhall not have the appeal, becauſe the appeal 
1 given to the heir, for the youngeſt ſons who are 
equal in blood ſhall not have it; but if an attain- 
ted perſon be killed by his ſon, this is petty trea- 
ſon, for that the privity of a ſan remaineth : for 
I admit the law to be, that if the ſon kill his fa- 
ther or mother it is petty treaſon, and that there 
remaineth ſo much in our laws of the ancient 
foorſteps of poteſtas patris and natural obedience, 
which by the law of God is the very inſtance it- 
ſelf; and all other goyernment and obedience is 
taken but by equity, which I add becauſe ſomg 
have thought to weaken the law in that point. 
So if land deſcend tp the eldeſt ſon of a per- 
ſon attainted from his anceſtpr, of the mother 
held in knights ſervice, the guardian ſhall enter, 
and ouſt the father, becauſe the law giveth the 
A. Rr. fo.143. father that prerogative in reſpect he is his ſon and 
© * heir; for of a daughter or a ſpecial heir in tail 
he ſhall not have it: but if the ſon be attainted, 
and the father covenant in conſideration of na- 
tural love to ſtand ſeiſed of land to his uſe, this 
is good enough to raiſe an uſe, becauſe the privity 
of a natural affection remaineth. 
So if a man be attainted and have a charter of 
pardon, and be returned of a jury between his ſon 
and J S. the challenge remainerh ; for he may 
maintain any ſuit of his ſon, notwithſtanding the 
blood be corrupted. 
'. by the ſtature of 21. the ordinary ought to 
1 commit the adminiſtration of his goods that was 
D attainted, and purchaſe his charter of pardon to 
his children, though born before the pardon, for 
84. 6. Adm. it is no queſtion of his inheritance : for if one 


ba.” brother of the half blood * the adminiirarca 
oug r 
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ought to be committed to his other brather of 


the half blood, if there be no nearer hy the fa- 


ther. 


pardoned, and land deſcend from the father to 
the ſon within age, held in ſocage, the uncle ſhall 
be guardian in ſocage; for that ſavoureth ſo little 
of the privity of heir, as the poſſibility to inherit 
ſuutteth not. 2 | 

Bur if a feme tenant in tail aſſent to the ra- 
viſher, and have no iſſue, and her couſin is at- 
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So if the uncle by the mother be attainted and 33 H. 6. 55. 


tainted, and pardoned, and purchaſeth the re- 5 Fd. 4. 15 


yerſian, he ſhall not enter for a forfeiture. For 


though the law giveth it not in point of inheri- 


tance, but only as a perquiſite to any of the 
blood, ſo he be next in eſtate; yet the recom- 


pence is underſtood for the ſtain of his blood, 


which cannot be conſidered when it is once wholly 
corrupted befare. 1 

So if a villain be attainted, yet the lord ſhall 
have the iſſues of his villain born before or after 
the attainder ; for the lord hath them jure natu- 
e but as the increaſe of a flock. 


tainted and pardoned, the lord ſhall have aid of 
his tenants to make him a knight, and it ſeemeth 
he ſhall; for the words of the writ hath filinm 
primogenitum, and not filium & heredem, and the 
like writ hath pr file marrier wha is no heir. 


juriæ & delicta maneant impunita. 


Tux law hath many grounds and poſitive learn- 
ings, which are not of the maxims and conciu- 
ons of reaſon; but yet are learnings received with 
the law ſet down, and will not have called in 
queſtion : theſe may be rather called placita juris 
than regulæ juris; with ſuch maxims the law will 
liſpenſe, rather than crimes and wrongs ſhould 


Neg. 12. Receditur. a placitis juris, potius quam in- 


be 


SUAZARE, whether if the eldeſt ſon be at- g. N. Br. 829. 


Regiller fo. 87, 
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be unpuniſhed, quia ſalus populi ſuprema lex; and 


ſalus popuit is contained in the repreſſing offences 
by puniſhment. 

THEREFORE if an advowſon be granted to two, 
and the heirs of one of them, and an uſurpation 
be had, they both ſhall join in a writ of right of 


advowſon; and yet it is a ground in law, that a 


writ of right lieth of no leſs eſtate than a fee- 
ſimple ; but becauſe the tenant for life hath no 
other ſeveral action in the law given him, and al. 
ſo that the jointure is not broken, and jo the te- 


nant in fee-fimple cannot bring his writ of right 


alone; therefore rather than he ſhall be deprived 


wholly of remedy, and this wrong unpuniſhed, 


46 Ed. 3, 21. 


he ſhall join his companion with him, notwith- 
ſtanding the ſeebleneſs of his eſtate. 

Bur if lands be given to two, and to the heirs 
of one of them, and they leaſe in a precipe by 
default, now they ſhall not join in a writ of right, 
becauſe the tenant for life hath a ſeveral action, 
viz. a Quod ei deforciat, in which reſpect the join- 
ture is broken. „„ 

So if tenant for life and his leſſor join ina 
leaſe for years, and the leſſee commit waſte, they 
ſhall join in puniſhing this waſte, and locus vaſtatys 
ſhall go to the tenant for life, and the damages to 


him in reverſion ; and yet an action of waſte 


lieth not for tenant for life, but becauſe he in the 


reverſion cannot have it alone, becauſe of the 


mean eſtate for life, therefore rather than the 


„ 


. 6. 2% 


waſte ſhall be unpuniſhed, they ſhall join. 

So if two coparceners be, and they leaſe the 
land, and one of them die, and hath iſſue, and 
the leſſee commit waſte, the aunt and the iſſue 


ſnall join in puniſhing this waſte, and the iflue 


ſhall recover the moiety of the place waſted, and 
the aunt the other moiety and the entire damages; 
and yet actio injuriarum moritur cum perſona, but 


in favorabilibus magis attenditur quod prodeſt, quan 


quod nocet. 
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and So if a man recovers by erroneous judgment, 20 Ed. 2. 
nces ¶ and hath iſſue two daughters, and one of them 
is attainted, the writ of error ſhall be brought 
wo, ¶ againſt the parceners, notwithſtanding the privity F . deſcent 16. 
tion WW fail in the one. . 1 
t of ALso it is a poſitive ground, that the acceſſa- 3; Eli. 
ata ¶ ry in felony cannot be proceeded againſt, until 
fee · ¶ the principal be tried; yet if a man upon ſubtle- 
no ty and malice ſet a madman by ſome device to 
al- kill him, and he doth fo ; now foraſmuch as the 
: te- WM madman is excuſed becauſe he can have no will 
ight nor malice, the law accounteth the inciter as prin- 
vel Wl cipal, though he be abſent, rather than the crime 
ned, WM ſhall go unpuniſhed. | 
lith. So it is a ground of the law, that the appeal 


of murder goeth not to the heir where the party 


murdered hath a wife, nor to the younger bro- 
ther where there is an elder ; 


3 vet if the wife Fitz. Corone 


| ; a 18 
murder her husband, becauſe ſhe is the party of- f a 


fender, the appeal le®»s over to the heir; and ſo Samt. lib. 2. 


to the ſecond brother. 
Bur if the rule be one of the higher ſort of 


tive, then the law will rather endure a particu- 
lar offence to eſcape without puniſhment, than 
violate ſuch a rule. 1 | 

As it is a rule that penal ſtatutes ſhall nor be 
taken by equity, and the ſtature of 1 Ed. VI. 
enacts that thoſe that are attainted for ſtealing of 
horſes ſhall not have their clergy, the judges con- 
ceived, that this did not extend to him that ſhould 
ſteal but one horſe, and therefore procured a new 
act for it in 2 Ed. VI. cap. 33. And they had reaſon 
for it, as I take the Jaw ; for it is not like the 
caſe upon the ſtatute of Gloceſt. that gives the 


vite vel annorum. 


but for a year he is within the ſtature ; for it is 
taken ſtrictly 
% 


to de noted, that penal ſtatutes are 


maxims that are regulæ rationales, and not poſi- 


action of waſte againſt him that holds pro termino Plow. 40 . 
It is true, that if a man holds * cap 46. 


if the ſon and heir murder his father, it goeth tol. 60. 


31. 
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and literally only in the point of defining and ſet- 
ting down the fact and the puniſhment, and in 
thoſe clauſes that do concern them, and not ge- 
nerally in words that are but circumſtances and 
conveyance in the putting of the caſe, and ſo ſee 
the diverſity ; for if the law be, that for ſuch an 
| offence a man ſhall loſe his right hand, and the 
offender hath had his right hand before cut of 
in the wars, he ſhall not loſe his left hand, but the 
crime ſhall rather paſs without the puniſhment 
which the law aſſigned, than the letter of the law 
ſhould be extended ; bur if the ſtatute of 1 E4. VI. 
had been, that he that ſhould ſteal one horſe ſhould 
be ouſted of his clergy, then there had been no 
queſtion at all, but if a man had ſtolen more 
horſes than one, but that he had been within the 
ſtatute, quia omne majus continet in ſe mints. 


Reg. 13. Non accipi debent verba in demonſtratic- 
nem falſam, que competubit in limitationem ve- 


Tuouck falſity of addition or demonſtration 
doth not hurt, where you give the thing a proper 
name, yet nevertheleſs if it ſtand doubtful upon 
the words, whether they import a falſe reference 
and demonſtration, or whether they be words of 
reſtraint that limit the generality of the former 
name, the law will never intend error or falſe- 

TrerEForE if the pariſh of Hurſt do extend 
into the counties of JY/ilitſh. and Barkſh. and | 
grant my cloſe called Callis, ſituate and lying in 
the pariſh of Hurſt in the county of Wiltſh. and 
the truth is, that the whole cloſe lieth in the 
county of Bar ſh. yet the law is, that it paſſeth 
well enough, becauſe there is a certainty ſufficient 
in that I have given it a proper name which the 
falſe reference doth not deſtroy, and not upon 
the reaſon, that theſe words, in the cou 


12 Eliz 6. 291. 
23 F. MZ. Dyer 


N 8. Dy. 56. 


ſenur⸗ 
limif 
whert 
reſt f 


nothi! 
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et. Miltſb. ſhall be taken to go to the pariſh only, 
in and ſb be true in ſome ſort, and not to the cloſe, 
ge. and ſo to be falſe: For if I had granted omnes 


10 d N erras meas in parochia de Hurſt in com. Wiltſh. and 
r had no lands in Wiliſp. but in Barkſh. nothing 


5 had paſt. 5 

ye Bur in the principal caſe, if the cloſe called , x. 4 ;. 
1 (alis had extended part into Miltſh. and part in- 2! £4 3. 18. 
the to Barbſb. then only that part had paſſed which ß 
rags lay in Miltſb. 
ot So if I grant omnes & ſingulas terras meas in 29 Reg. 

- tenura J. D. quas perquiſtvi de I. N in indentura 
= limiſſionis fads I. B. ſpecificat. if I have land 


wherein ſome of theſe references are true, and the 
reſt falſe, and no land wherein they are all true, 
nothing paſſeth : as if I have land in the tenure 
of J. D. and purchaſed of J N. but not ſpecified 
in the indenture to J. B. or if I have land which 
[ purchaſed of J. M and ſpecified in the inden- 
ture of demiſe to J. B. and not in the tenure of 
D. 

Bur if I have ſome land wherein all theſe de- 
monſtrations are true, and ſome wherein part of 
them are true, and part falſe, then ſhall they be 
Intended words of true limitation to paſs only 


jore 
the 


atio. 
De- 


tion 
oper 
1pon 


ence Whoſe lands wherein all thoſe circumſtances are 
ds of true Ln 
rmer l | | | | 

alſe · Rep, 1 4. Licet di ſpoſitio de intereſſe futuro ſit inu- 


tend %, tamen poteſt fieri declaratio precedens que 
. 41 ſortiatur effeffum interveniente novo actu. 


ng in 
and 
the 
iſſeth 


Tux law doth not allow of grants except there 
t a foundation of an intereſt in the grantor; 
br the law that will not accept of grants of titles, 
of things in action which are imperfect inte- 
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"= ſts, much leſs will it allow a man to grant or | 4 

—_ icumber that which is no intereſt at all, but 1 
P nerely future. | | 2 | 
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VE Eliz. 
19 H. 6. 62. 


27 Ed. 3. 


. 
24 Eliz. 


a 13, 14 Eliz. 
20, 21 Elz. 
25 Eliz. 


MAXIMS or THE Law. 

Bur of declarations precedent before any in- 
tereſt veſted the law doth allow, but with this 
difference, ſo that there be ſome new act or con- 
veyance to give life and vigour to the declaration 
precedent. 

Now the beſt rule of diſtinction between grants 
and declarations is, that grants are never counter- 
mandable, nor in reſpect of the nature of the 
conveyance or inſtrument, though ſometime in 
reſpect of the intereſt granted they are, whereas 
declarations evermore are countermandable in theit 
natures. | | 

AN therefore if I grant unto you, that if you 
enter into an obligation to me of 100 J. and after 
do procure me ſuch a leaſe, that then the ſame 
obligation ſhall be void, and you enter into ſuch 
an obligation unto me, and afterwards do procure 
ſuch a leaſe, yet the obligation is ſimple, be- 
cauſe the defeaſance was made of that which wa 
not. 

So if I grant unto you a rent-charge out ol 
white acre, and that it ſhall be lawful for yo 
to diſtrain in all my other lands whereof I a 
now ſeiſed, and which I ſhall hereafter purchaſe 
although this be but a liberty of diſtreſs, and no 
rent ſave only of white acre, yet as to the land: 
afterwards to be purchaſed the clauſe is void. 

So if a reverſion be granted to J. S. and I. D: 
a ſtranger by his deed do grant to J. S. that i 


he purchaſe the particular eſtate, he will attur 


ro the grant, this is a void atturnment, notwith 
ſtanding he doth afterwards purchaſe the part 
cular eſtate. | 

Bur of declarations the law is contrary ; * 


if the diſſeiſee make a charter of feoffment tc 


J. S. and a letter of attorney to enter and mak 
livery and ſeiſin, and deliver the deed of feoff 
ment, and afterwards livery and ſeiſin is mad 


_ accordingly, this is a good feoffment ; and yet hi 


had no other thing than a right at the time of th 
o | ___ delive 


MaxiMs of THE Law. 79 
y in- delivery of the charter; but becauſe a deed of 
1 this coffment is but matter of declaration and evi- M. 38. & 
con- (ence, and there is a new act which is the livery 39 Elix. 
ration ubſequent, therefore it is good in lav. Ls 
so if a man make a feoffment to I &, upon con- 36 Eliz. 

grants}Wiition to enfeoff JI. N. within certain days, and 
unter- tere are deeds made both of the firſt feoffment 
of the and the ſecond, and letters of attorney accordingly, 
me inM:nd both thoſe deeds of feoffment, and letters of 
hereaMitorney are delivered at a time, ſo that the ſe- 
1 their cond deed of feoffment and letters of attorney 
re delivered when the firſt feoffee had nothing 
if youTHin the land; and yet if both liveries be made ac- 
d after cordingly, all is good. 
fame So if I covenant with J. S. by indenture, that 
> ſuch before ſuch a day I will purchaſe the manor 
rocureMWl of D. and before the ſame day I will levy a fine 
e, be- of the ſame land, and that the ſame fine ſhall be 
ch was d certain uſes which I expreſs in the ſame in- 

denture ; this indenture to lewd uſes being but 
out of matter of declaration and countermandable at 
or youlſW ny pleaſure will ſuffice, though the land be pur- 
f I auß chaſed after; becauſe there is a new act to be 
rchaſe Wl done, viz. the fine. TT 
and nol Bur if there were no new act, then otherwiſe 25 Elz. 
e land it is; as if I covenant with my ſon, in conſidera- */ Eliz. 
id. ton of natural love to ſtand ſeiſed unto his uſe 
d I, Def the lands which I ſhall afterwards purchaſe, 
that i jet the uſe is void; and the reaſon is, becauſe 

atturnl there is no new act, nor tranſmutation of poſſeſ- 

otwith a lon following to perfect this inception ; for the 
> parti] iſe muſt be limited by the feoffor, and not the 

koffee, and he had nothing at the time of the 
Iry ; oovenant. | _ 
nent toll So if I deviſe the manor of D. by ſpecial Com. Plowd. 
1 mal 1ame, of which at that time I am not ſeiſed, and Ne9cn's cates 
of feoffſſf after I purchaſe it, except I make ſome new 
is mad Publication of my will, this deviſe is void; and 
4 yer hi the reaſon is, becauſe that my death, which is 
e of thi the conſummatiori of my will, is the act of God, 
delive! I LE and 
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and not my act, and therefore no ſuch new ad 


demiſe them; this is a good demiſe, becauſe the 


221 El. 


thing paſſeth away, becauſe this enrollment is no 


ceive of him, that after I have entered for the 


MA xis or THe Law. 


as the Jaw requirerh. | . 

Bur if I grant unto J. S. authority by my 
deed to demiſe for years, the land whereof I am 
now ſeifed, or hereafter ſhall be ſeiſed; and after 
I purchaſe the lands, and J. S. my attorney doth 


demiſe of my attorney is a hew act, and all one 
with a demiſe by myſelf. I | 

Bur if I mortgage land, and after covenait 
with J. F. ih conſideration of money which I re- 


condition broken, I will ſtind ſeiſed to the uſe 
of the ſame J. S. and I enter, and this deed is 
enrolled, and all within the fix months, yet no- 


new att, but a perfective ceremoify of the firſt . 
deed of bitgain and ſale; and the law is more 2 
mal 


ſtrong in that caſe; becauſe of the vehement re- 
lation which the enroltnerit hath to the time of tea 


the bargain and fail, at what time he had nothing {e's 


6 Ed. 6. Br. 


18 E iz. San- 
ders caſe com. 
474 


the moiety accrued unto him by ſurvivor. 


chance and eateth it, this is murder in the prin- 


but a naked condition. „„ 
So if two jointenants be, arid one of then leg 

bargain and fell the whole land, and before the 

enrolment his companion dieth, nothing paſſeth of 


Reg. 15. In criminalibus ſufficit generalis malitia 
intentionis cum facto paris gradus.. 


ALL crimes have their conception in a corrupt in- 
tent, and have their conſummation and iſſuing in 
ſome particular fact; which though it be not the 
fact at which the intention of the malefactor level- 
led, yet the law giveth him no advantage of the er- 
ror, if another particular enſue of as high a na- 
ture. 

Turxkrokk if an impoiſoned apple be laid in 
a place to impoiſon J. S. and J D. cometl by 


cipal 


v at 


am 
after 
doth 
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MAXIMS OF THE Law. 81 
cpal that is actor, and yet the malice i indivi- 
dhe was not againſt . D. | 
So if a thief find the door open, and come in Cr. I. peace 
by night and rob an houſe, and be taken with * 3* 
the manner, and break a door to eſcape, this is 
burglary ; yet the breaking of the door was with- 
out any felonious intent, but it is one entire 
et. | 
So if a caliver be diſcharged with a murderous 
intent at J. S. and the piece break and ſtrike into 
the eye of him that diſchargeth it, and killeth 
him, he is felo de ſe, and yet his intention was 
not to hurt himſelf ; for fel;nia de ſe and murder Cave: 
are crimina paris gradus. For if a man purſuade 
another to Kill himſelf, and be preſent when he 
dith ſo, he is a murderer. | | 
Bur quære, if J. S. lay impoiſoned fruit for Cr. Juſt. peace 
ome other ſtranger his enemy, and his father or 18, 9. 
maſter come and eat it, whether this be petty 
treaſon, becauſe it is not altogether crimen paris 
adus. 


Rep. 16. Mandata licita recipiuut ftricam inter- 
pretationem, ſed illicita latam & extenſam. 


In committing of lawful authority to another, 
iman may limit it as ſtrictly as it pleaſeth him, 
ad if the party authorized do tranſgreſs his au- 
ority, though it be but in circumſtance expreſ- 
{d, it ſhall be void in the whole act. 
Bur when a man is author and mover to ano- 
ther to commit an unlawful act, then he ſhall not 
icuſe himſelf by circumſtances not purſued. | 
Tarrtrort if I make a letter of attorney to to H. 7. tg. 
. to deliver livery and ſeiſin in the capital meſ- LR 
age, and he doth it in another place of the 2 
and, or between the hours of two and three, and 


doth it after or before; or if I make a charter 1 Fl. Dy. 337. 


i feoffment to J. D. and I. B. and expreſs the. H. ly 
lin to be delivered to J D. and my attorney \*'**: 1: 93: 
N deliver 
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MAxIMS or THE Law. 
deliver it to J. B. in all theſe caſes the act of the 
attorney, as to execute the eſtate, is void; but 


if I ſay generally to J. D. whom I mean only to 


18 El. Sanders 
caſe. Com. 175. 


Ibidem. 


enfeoff, and my attorney make it to his attorney, 
it ſhall be intended, for it is a livery to him in 
law. | 

Bur on the other ſide, if a man command 
J. S. to rob J. D. on Shooters-hill, and he doth it 
on Gads-hill, or to rob him ſuch a day, and he 
doth it the next day, or to kill J. D. and he doth 
it not himſelf but procureth I B. to do it; or to 
kill him by poiſon, and he doth it by violence. 
in all theſe cafes, notwithſtanding the fact be not 
executed in circumſtance, yet he is acceſſary ne- 
vertheleſs. „„ 

Bur if it be“ to kill J. S. and he killeth 7, D. 


miſtaking him for J. S. then the acts are diſtant 


18 Enz. in 
Sanders caſe. 
pl. Com. 475. 


in ſubſtance, and he is not acceſſary. 
AnDp be it that the facts be of differing degrees, 
and yet of a kind : 5 
As if a man bid J. S. to pilfer away ſuch things 
out of a houſe, and preciſely reſtrain him to do 
it ſometime when he is gotten in without break- 
ing of the houſe, and yet he breaketh the houſe, 
yet he is acceſſary to the burglary: for a man 
cannot condition with an unlawful act, but he muſt 
at his peril take heed how he putteth himſelf in- 
to another man's hands. Ds 
Bur if a man bid one rob J. S. as he goeth to 
Sturbridge-fair, and he rob him in his houſe, the 


variance ſeems to be of ſubſtance, and he is not 


acceſſary. 


Reg. 17. De fide & officio Judicis non rectpitur 
queſtioz ſed de ſcientia, five error ſit Juris is 
„„ 


Tux law doth ſo much reſpect the certainty of 
judgments, and the credit and authority of judges, 
as it will not permit any error to be 


aſſigned that 
impeacheth 


— * * * * ET Gig WP. >” 3 5 Y 
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83 
* impeacheth them in their truſt and office, and in | 
8 wilful abuſe of the ſame; but only in ignorance, 
ey and miſtaking either of the law or of the caſe 
in and matter in fact. ” 3 | 

Axp therefore if I will aſſign for error, that p N. br. fol. 21; 
and whereas the verdict paſſed for me, the court 7 Fer 
hit received it contrary, and ſo gave judgment a- 
he ! ganſt me, this ſhall not be accepted. 
hh So if I will allege for error, that whereas I. S. 3 H. 6. Aff. 3. 
to offered to plead a ſufficient bar, the court refuſed 
\ce. ti, and drove me from it, this error ſhall not be 
not Ml alowed. 8 | 
eg Bur the greateſt doubt is where the court doth 2 M. Dy. 114: 
| determine of the verity of the matter in fact; ſo 
J D. MW bt it is rather a point of trial than a point of 
ſtant Wl judgment, whether it ſhall be re-examined in 

error. | | 
rees, MI As if an appeal of maim be brought, and the g s. 
& court, by the aſſiſtance of the chirurgeons ad- 21 l. 5.4. 5 
hings judge it to be a maim, whether the party grieved 
o do ray bring a writ of error; and I hold the Jaw to 
COT be he cannot. 2 
ouſe, So if one of the Prothonotaries of the common s H. 4.3. 
man Wl Peas bring an aſſize of his office, and allege fees 
muſt belonging to the ſame office in certainty, and iſſue 
ef in- taken upon theſe fees, this iſſue ſhall be tried eo mig Dy: 12 
T by the judges by way of examination; and if they ? "7 . 
eth to MI determine it for a plaintiff, and he have judg- 
e, the I nent to recover arrearages accordingly, the de- 
s not I kndant can bring no writ of error of this judg- 

nent, though the fees in truth be other. 

So if a woman bring a writ of dower, and the 8 U. 6. 23. 
cipitur nant plead her husband was alive, this ſhall be r e OR 
is ſie ned by proofs and not by jury, and upon judg- 41 Aff. 

nent given on either ſide no error lies. agg 

So if nul tiel record be pleaded, which is to be 9H. 3. 2. 
inty of BY by the inſpection of the record, and judg- .? N 4 
ſudges, nt be thereupon given, no error lieth. 15 Kd. 4 6. 
d that , So if in the aſſize the tenant ſaith, he is collntee 
acheth IM © Dale, & njent noſme countee in the writ, this 


F 2 


ſhall 


21 Aſſ. 24. 
11 H. 4. 41. 
g 7 H. 6. 37. 


that error in law is ever of ſuch matters as do ap- 


Max IMS Or THE Law. 
ſhall be tried by the records of the chancery, 


and upon judgment given no error lieth. 


So if a felon demand his clergy, and read well 
and diſtinctly, and the court who is judge there- 


of do put him from his clergy wrongfully, error 


ſnall never be brought upon the attainder. 
So if upon judgment given upon confeſſion for de- 


fault, and the court do aſſeſs damages, the defen- 


dant ſhall never bring a writ, though the damage 
be outragious. | | 75 
Arp it ſeemeth in the caſe of maim, and ſome 


other caſes, that the court may diſmiſs themſelves 


of diſcuſſing the matter by examination, and put 
it to a jury, and then the party grieved ſhall have 
his attaint ; and therefore it ſeemeth that the court, 
that doth deprive a man of his action, ſhould be 
ſubject to an action ; but that notwithſtanding the 
law will not have, as was ſaid in the beginning, 
the judges called in queſtion in the point of their 
office when they undertake to diſcuſs the iſſue, 
and that is the true reaſon ; for to ſay that the 
reaſon of theſe caſes ſhould be, becauſe trial by 
the court ſhould be peremptory as trial by certifi- 
cate, (as by the Biſhop in caſe of baſtardy, or by 
the marſha] of the King, Ec.) the caſes are no- 


thing alike; for the reaſon of thoſe caſes of cer- 
tificate js, becauſe if the court ſhould not give cre- 


dit to the certificate, but ſhould re-examine it, 
they have no other mean but to write again to 
the ſame Lord Biſhop, or the ſame Lord Marſhal, 
which were frivolous, becauſe it is not to be pre- 
ſumed they would differ from their former certifi- 
cate ; whereas in theſe other caſes of error the 


matter is drawn before a ſuperior court, to re- 


examine the errors of an inferior court ; and there- 


fore the true reaſon is, as was ſaid, that to exa- 


mine again that which the court had tried, were 


jn ſubſtance to attaint the court. 


AnpÞ therefore this is a certain rule in error, 


pear 


cery, 


well 
here- 
error 


or de- 
efen- 
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pear upon record; and error in fact is ever of 
ſuch matters as are not croſſed by the record; as 

to allege the death of the tenant at the time of 
the judgment given, nothing appeareth upon re- 
cord to the contrary. | | 


So when the infant levies a fine, it appeareth F. N. Br, 21. 


not upon the record that he is an infant, there- 
fore it is an error in fact, and ſhall be tried by 
inſpection during nonage. „„ 
Bur if a writ of error be brought in the King's 
bench of a fine levied by an infant, and the court 
by inſpection and examination doth affirm the 
fine, the infant, though it be during his infancy, 
ſhall never bring a writ of error in the parliament 


upon this judgment; not but that error lies after 2 R. z. 20. 


error, but becauſe it doth now appear upon the 
record that he is now of full age, therefore it can 


be no error in fact. And therefore if a man will F. N. Br. 2c. 
afign for error that fact, that whereas the judges ? Ed. + 3- 


rave judgment for him, the clerks entered it in 
the roll againſt him, this error ſhall not be allow- 
ed; and yet it doth not touch the judges bur the 
clerks ; but the reaſon is, if it be an error, it is 
an error in fact; and you ſhall never allege an 
error in fact contrary to the record. 

Reg. 18, Perſona conjunda aquiparatur intereſſs 
8 Proprio. 


Tux law hath that reſpect of nature and con- 
junction of blood, as in divers caſes it compareth 
and matcheth nearneſs of blood with conſidera- 
ton of profit and intereſt ; yea, and in ſome caſes 
aloweth of it more ſtrongly. | 


tion of blood, to ſtand ſeiſed to the uſe of his 
bother, or ſon, or near kinſman, an uſe is well 
taiſed of this covenant without tranſmutation of 
hoſſeſſion; nevertheleſs it is true, that conſidera- 
non of blood is not to ground a perſonal contract 

F 3 upon; 


TukkkrokkE if a man covenant in conſidera- - & 8 Eliz, 
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MaxiMs OF THE Law, 
upon; as if I contract with my ſon, that in con- 
ſideration of blood I will give unto him ſuch a 
ſum of money, this is a zudum padtum, and no 


aAſſumpſit lieth upon it; for to ſubject me to an 


action, there needeth a conſideration of benefit, 
but the uſe the law raiſeth without ſuit or action; 
and beſides, the law doth match real conſidera- 
tions with real agreements and covenants. 
So if a ſuit be commenced againſt me, my 
ſon, or brother, I may maintain as well as he in 


6. remainder for his intereſt, or his lawyer for his 


fee; and if my brother have a ſuit againſt my 
nephew or couſin, yet it is at my election to 
maintain the cauſe of my nephew or couſin, 
though the adverſe party be nearer unto me in 
e q ˙1 Poamgers 
So in challenges of juries, challenge of blood is 
as good as challenge within diſtreſs, and it is not 


material how far off the kindred be, ſo the pedi- 


gree can be conveyed in a certainty, whether it 
be ofthe halt blood or whate.. 7. oo 

So if a man menace me, that he will impriſon 
or hurt in body my father, or my child, except! 
make {ych an obligation, I ſhall avoid this du- 
reſſe, as well as if the dureſſe had been to mine 
own perſon: and yet if a man menace me, by 


taking away or deſtruction of my goods, this is 


no good dureſſe to plead; and the reaſon is, be- 
cauſe the law can make me reparation of that 


loſs, and ſo it cannot of the other. 


So if a man under the years of twenty-one, 
contract for the nurſing of his lawful child, this 
contract is good, and ſhall not be avoided by in- 
fancy, no more than if he had contracted for his 
dyn almenys or rie 
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Reg. 19. Non impedit clauſula derogatoria, quo mi- 
uus ab eadem poteſtate res diſſolvantur a quibus 
conſtitunnt ur. | 


Acts, which are in their natures revocable, can- 
not by ſtrength of words be fixed or perpetua- 
ted; yet men have put in ure two means to bind 
themſelves from changing or diſſolving that which 
they have ſet down, whereof one is clanſula de- 
roatoria, the other interpoſitio juramenti, whereof 
— former is only pertinent to the preſent pur- 
ole. | 
; Tars clauſula derogatoria is by the common prac- 
tical term called clanſula nos obfrante, and is of 
two ſorts, de præterito & de futuro, the one weaken- 
ing and diſannulling any matter paſt to the con- 
trary, the other any matter to come; and this 

atter is that only whereof we ſpeak. 

Taz clauſula de non obſtante de futuro, the law 
judgeth to be idle and of no force, becauſe it 
doth dprive men of that which of all other things 
is moſt incident to human condition, and that is 
alteration or repentance. 28 

THEREFORE if I make my will, and in the end 
thereof do add ſuch like clauſe, [Alſo my will is 
If I ſhall revoke this preſent will, or declare any 
new will, except the ſame ſhall be in writing, 
ſubſcribed with the hands of two witneſſes, that 
ſuch revocation or new declaration ſhall be utter- 
ly void, and by theſe preſents I do declare the 
lame not to be my will, but this my former will 
to ſtand,] any ſuch pretended will to the contra- 
y notwithſtanding ; yet [nevertheleſs this clauſe 
or any the like never ſo exactly penned, and 
although ir do reſtrain the revocation but in cir- 
cumſtance and not altogether, is of no force or 
theacy to fortify the former will againſt the ſe- 
cond ; but I may by parol without writing repeal 
lie ſame will and make it anew. on, 

0 5 90 


A * 8 n 
. 
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28 Ed, 3. cap. j. 
24 Ed. 3. Cap. 9. 
2 H. 2. 6. 
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So if there be a ſtatute made that no ſheriff ſhall 
continue in his office above a year, and if an 

patent be made to the contrary it ſhall be void; 
and if there be any clauſula de nos abſtaute con- 
tained in ſuch patent to diſpenſe with this preſent 
act, that ſuch clauſe alſo ſhall be void; yet never- 


theleſs a patent of the ſheriff*s office made by the 


King for term of life, with a zon obſtaute will be 
good in law contrary to ſuch ſtatute, which pre- 
tendeth to exclude on obſtante's ; and the reaſon 


is, becauſe it is an inſeparable prerogative of the 


crown to diſpenſe with politick ſtatutes, and of 


that kind; and then the derogatory clauſe hurt- 


eth not. 

So if an act of parliament be made wherein 
there is a clauſe contained, that it ſhall not be 
lawful for the King, by authority of parliament, 


during the ſpace of ſeven years, to repeal and de- 


termine the ſame act, this is a void clauſe, and 
ſuch a& may be repealed within the ſeven years ; 
and yet if the parliament ſhould enact in the na- 
ture of the ancient Jex regia, that there ſhould be 


no more parliaments held, but that the king ſhould 


have the authority of the parliament ; this act 


were good in law, quia poteſtas ſuprema ſeipſum diſ- 


folvere p:teft, ligarè non poteſt: for as it is in the 
power of a man to kill a man, but it is not in his 
power to ſave him alive, and to reſtrain him from 
breathing or feeling; ſo it is in the power of a 
parliament to extinguiſh or transfer their own au- 
thority, but not whilſt the authority remains en- 
tire to reſtrain the functions and exerciſes of the 
ſame authority. 2 | 

So in 28 of K. H. VIII. chap. 17. there was a 
ſtatute made, that all acts that paſſed in the mi- 
nority of Kings, reckoning the ſame under the 
years of twenty-four, might be annulled and re- 
voked by their letters patent when they came to 


the ſame years; but this act in the firſt of K. Ed. 
VI. who was then between the years of ten and 
: 8 eleven, 
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eleven, cap. 11. was repealed, and a new Jaw ſur- 
rogate in place thereof, wherein a more reaſona- 
ble liberty was given: and wherein, though other 
laws are made revocable according to the provi- 
fon of the former law with ſome new form pre- 
ſcribed, yet that very * of revocation, together Pl. Com. 563. 


with pardons, is made irrevocable and perpetual, 
ſo that there is a direct contrariety between theſe 
two laws; for if the former ſtands, which maketh 
all latter laws during the minority of Kings re- 
yocable without exception of any law whatſoever, 
then that very law of repeal is concluded in the 
renerality, and fo itſelf made revocable : on the 
other ſide, that law making no doubt of the ab- 
ſolute repeal of the firſt law, though itſelf were 
made during the minority, which was the very 
caſe of the former law in the new proviſion which 
it maketh, hath a preciſe exception, that the law 
of repeal ſhall not be repealed. 

Bur the law is, that the firſt law by the im- 
pertinency of it was void ab initio & ipſo facto 
vithout repeal ; as if a law were made, that no 
new ſtatute ſhould be made during ſeven years, 
and the ſame ſtatute be repealed within the ſeven 
years, if the firſt ſtature ſhould be good, then no 
repeal could be made thereof within that time; 
for the law of repeal were a new law, and that 
vere diſabled by the former law ; therefore it is 
ſoid in itſelf, and the rule holds, perpetua lex ef 
lam legem humanam ac poſitivam perpetuam eſſe; 
6 —_— que abrogationem excludit initio non 
var, | | 
| Nerrars is the difference of the civil law ſo 
kaſonable as colourable, for they diſtinguiſh and 
iy that a derogatory clauſe is good to diſable 
ay latter act, except you revoke the ſame clauſe 
before you proceed to eſtabliſh any latter diſpoſi- 
yon or declaration; for they ſay, that clauſlila dero- 
atoria ad alias ſequentes voluntates poſita in teſta- 
wnto (viz. ſi teſtator dicat qd ſi contigerit eum 


facers 
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out an expreſs revocation of the former will it is 


nancy between the diſpoſition of the former and 


of anew will, which nevertheleſs his intention was 
ſhould not take place : but this was anſwered be- 


Reg. 20. Afns zncaptus, cujus perfectio pendet er 
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facere aliud teſtamentum non vult illud valere) opera: 
tur quod ſequens diſpoſitio ab ipſa clauſula reguletur, 
per conſequens quod ſequens di ſpoſitio duretur ſine 


voluntate, & fic quod non fit attendendum. The 
ſenſe is, that where a former will is made, 
and after a latter will, the reaſon why with- 


by implication revoked, is becauſe of the repug- 


the latter. | | 

Bur where there is ſuch a derogatory clauſe, 
there can be gathered no ſuch repugnancy ; be- 
cauſe it ſeemeth that the teſtator had a purpoſe 
at the making of the firſt will to make ſome ſhew 


fore; for if that clauſe were allowed to be good 
until a revocation, then could no revocation at 
all be made; therefore it muſt needs be void by 
operation of law at firſt. Thus much of clauſula 
derogatoria. | 


voluntate partium, revocari poteſt; ſi autem penis 
ex voluntate tertiæ perſona, vel ex contingent!, re- 
vocari non poteſt. 


In acts that are fully executed and conſum- 
mate, the law makes this difference, that if the 
firſt parties have put it in the power of a third 
perſon, or of a contingency, to give a perfection 
to their acts, then they have put it out of their 
own reach and liberty ; therefore there is no rea- 
ſon they ſhould revoke them : but if the con- 
ſummation depend upon the ſame conſent, which 
was the inception, then the law accounteth it in 


vain to reſtrain them from revoking of it, for 25 


they may fruſtrate it by omiſſion, and nonfeaſance, 


at a certain time, or in a certain ſort or circum- 


ſtance, ſo the law permitteth them to ps 
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oper: by an expreſs conſent before that time, or with- 
out that circumſtance. EI 


letur, | 
THEREFORE if two exchange land by deed, 


48 (5/17 


The Nor without deed, and neither enter, they may F. N. Br. 36. 


made, make a revocation or diſſolution of the ſame ex- 
with. change by mutual conſent; ſo it be by deed, but 
it i; rot by parol; for as much as the making of an 


91 


13 H. 7. 13, 14. 


epug- exchange needeth no deed, becauſe it is to be per- 


r and fected by entry, which is a ceremony notorious in 


the nature of a livery ; but it cannot be diſſolved 


-Jauſe, but by deed, becauſe it diſchargeth that which 
H be- is but title. | 

arpoſe WM So if J contract with 7. P. that if he lay me 
> ſhew MW into my cellar three tuns of wine before Mich. 


that I will bring into his garner twenty quarters 


on Was 
ed be. MW of wheat before Chriſimas, before either of theſe 
> good days the parties may by aſſent diſſolve the con- 
ion attract; but after the firſt day there is a perfection 
did by given to the contract by action on the one fide, 
Jauſula I and they may make croſs releaſes by deed or 
WH parol, but never diſſolve the contract, for there 
is a difference between diſſolving the contract, 
det ex and releaſe or ſurrender of the thing contracted 
; pendet WY for: as if lefſee for twenty years make a leaſe for 
ti, re- den years, and after he take a new leaſe for five 
ears, yet this cannot inure by way of ſurrender: 
for a petty leaſe derived out of a greater cannot 
,nſum- Ml ** ſurrendered back again, but inureth only by 
if the ſolution of contract; for a leaſe of land is but 
a third 4 contract executory from time to time of the 
fection IM Profits of the land, to ariſe as a man may ſell his 
F their I corn or his tithe to ſpring or to be perceived for 


no rea- 
e con- 
which ter ſide, if I contract with you for cloth at ſuch 
hit in price as J S. ſhall name; there if J. S. refuſe to 
for as lame, the contract is void; but the parties can- 
aſance, I dot diſcharge it, becauſe they have put it in the 
-ircum- Power of the third perſon to perfect. 
f)) Tr Toe 


livers future years. 


j 


Bur to return from our digreſſion; on the o—- 


by . | 2: 


E. 36 Eliz. 


H. 7. 19. 
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So if J grant my reverſion, though this be 


ment An imperfect act before aturnment; yet becauſe 


the atturnment is the act of a ſtranger, this is 
not ſimply revocable, but by a policy or circum- 
ſtance in law, as by levying a fine, or making a 
bargain and fale, or the like. 


31 Ed. 1. r. . So if I preſent a clerk to the Biſhop, now can 


my. 185. 
14 Ed. 4. 2. 
38 Ed. 3. 35. 


14 Ed. 4. 2 


I not revoke this preſentation, becauſe I have put 


it out of myſelf, that is, in the Biſhop, by ad- 


miſſion, to perfect my act begun. 
Tux ſame difference appeareth in nominations 

and elections; as if I enfeoff J. S. upon condition 

to enfeoff ſuch a one as J. D. ſhall name within a 


year, and J. D. name J. B. yet before the feoff. 


ment, and within the year, J. D. may counter- 
mand his nomination, and name again, becauſe no 
intereſt paſſeth out of him. But if I enfeoff J. S. 
to the uſe of ſuch a one as J. D. ſhall name with- 
in a year, then if L D. name J. B. it is not re- 


vocable, becauſe the uſe paſſeth preſently by o- 


peration of law. 

So in judicial acts the rule of the civil law 
holdeth, ſententia interlocutoria revocari poteſt, do- 
finitiva non poteſt ; that is, that an order may be 
revoked, but a judgment cannot; and the reaſon 
is, becauſe there is a title of execution or bar 
given preſently unto the party upon judgment; 
and fo it is out of the judge to reyoke in courts 
ordered by the common law. 


Reg. 21. Clauſula vel diſpoſitio inutilis per fre- 
ſumptionem remotam vel cauſam, ex poſt facto no 
fulcitar. . 


CLAUSULA vel diſpoſitio #nutilis are faid, 


when the act or the words do work or expreſs no 


more than the law by intendment would have ſup. 
plied ; and therefore the doubling or iterating of 


that and no more, which the conceit of the law 
_ doth in a ſort prevent and preoccupate, is * 
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ted nugation, and is not ſupported and made of 
ſubſtance either by a foreign intendment of ſome 
purpoſe, in regard whereof it might be material, 
nor upon any cauſe emerging afterwards, which 


bo 


may induce an operation of thoſe idle words or 
acts. 

Anp therefore if a man deviſe land at this day 32 H. 8. Goord 
to his ſon and heir, this is a void deviſe, becauſe 39Fr- 
the diſpoſition of the law did caſt the ſame upon Br. deviſes 41, 
the heir by deſcent; and yet if it be knight-ſer- | 
vice land, and the heir within age, if he take by 
the deviſe, he ſhall have two parts of the profits 
to his own uſe, and the guardian ſhall have bene- 
fit but of the third; but if a man deviſe land to 
his two daughters, having no ſons, then the de- 
viſe is good, becauſe he doth alter the diſpoſition 29 H. 8. Py. ix: 
of law; for by the law they ſhall take in copar- 
cenary, but by the deviſe they ſhall take jointly; 
and this is not any foreign collateral purpoſe, bur 
in point of taking of eſtate. | 

So if a man make a feoffment in fee, to the 
uſe of his laſt will and teſtament, theſe words of 
ſpecial limitation are void, and the law reſerveth 
the ancient uſe to the feoffor and his heirs; and 
yet if the words might ſtand, then might it be 
authority by his will to declare and appoint uſes, 
and then though it were knight-ſervice land, he 
might diſpoſe the whole. As if a man make a 
feoffment in fee, to the uſe of the will and teſta- 
ment of a ſtranger, there the ſtranger may de- 
Care an uſe of the whole by his will, notwith- 
landing it be knight-ſervice land; but the rea- 
ln of the principal caſe is, becauſe uſes before 
tne ſtatute of 2) H. VIII. were to have been diſ- 
poſed by will ; and therefore before that ſtatute 
in uſe limited in the form aforeſaid, was but a 
1v0lous limitation, in regard of the old uſe that 
le law reſerved was deviſeable; and the ſtatute 


A 27. altereth not the law, as to the creating 19 H. 8. n. 


al limiting of any uſe; and therefore after that 5 Ed. 4 8. 


94 


19 H. 8. 11. 
6 Ed. 4. 8. 


32H. 8. 43. Dy. 
20 H. 8.8. Dy. 
7 Eliz. 237. Dy- 


toEliz. 274. Dy. 


2 Ed. 3. 29. 
30 E. 3. Fitz. 
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4M. 133. 
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ſtatute, and before the ſtatute of wills, when no 
land could have been deviſed, yet. was it a void 
limitation as before, and ſo continueth to this 
day: | N 

her if I make a feoffment in fee, to the uſe 
of my laſt will and teſtament, thereby to declare 
an eſtate-tail and no greater eſtate ; and after m 
Death, and after ſuch eſtate declared ſhall ex- 
pire, or in default of ſuch declaration, then to the 
uſe of J. S. and his heirs, this is a good limita- 
tion; and I may by my will declare an uſe of 
the whole land to a ſtranger, though it be held 
in knight-ſervice, and yet I have an eſtate in 
fee-ſimple by virtue of the old uſe during life. 

So if I make a feoffment in fee to the uſe of 
my right heirs, this is a void limitationF and the 
uſe reſerved by the law doth take place; and yet 
if the limitation ſhould be good the heir ſhould 
come in by way of purchaſe, who otherwiſe com-.“ 
eth in by deſcent; but this is but a circumſtance 


which the law reſpecteth not, as was proved be- ” 
fore. | 

Bur if I make a feoffment in fee to the uſe of "nm 
my right heirs, and the right heirs of I. S. this + 
is a good uſe, becauſe I have altered the diſpo- 
ſition of law; neither is it void for a moiety, but r 
both our right heirs when they come in being # 
ſhall take by joint purchaſe ; and he to whom g 
the firſt falleth ſhall take the whole, ſubject ne- us 


vertheleſs to his companions titles, ſo it have not . 
deſcended from the firſt heir to the heir of the . 


heir: for a man cannot be joint-tenant claiming "6 
by purchaſe, and the other by deſcent, becauſe ry 
they be ſeveral titles. 3 * 

So if a man having land on the part of his Wa 
mother make a feoffment in fee to the uſe of him- % 


ſelf and his heirs, this uſe, though expreſſed, ſhall ni 
not go to him and the heirs of the part of his fa-W; © 
ther as a new purchaſe, no more than it ſhould the 


have done if it had been a feoffment in fee naked- 


I ly 


1 
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7 without conſideration, for the intendment is 


F oy remote. But if baron and feme be, and they join 
es in a fine of the feme's land, and expreſs an uſe to 
| the husband and wife and their heirs: this limita- 
e uſe ton ſnall give a joint eſtate by intierties to them 
my I both; becauſe the intendment of law would have ; Ed. 4. s. 
t my conveyed the uſe to the feme alone. And thus 19 H. 8. 11. 
Fr much touching foreign intendments. 
hos Fox matter ex poſt facto, if a leaſe for life be 
og made to two, and the ſurvivor of them, and the 
{> of after make partition : now theſe words (and the 
held ſurvivor of them) ſhould ſeem to carry purpoſe 


8 4 a limitation, that either of them ſhould be ſta- 
3 ted in his part for both their lives ſeverally ; but 
8 tet the law at the firſt conſtrueth the words but 


d the 'Vords of dilating to deſcribe a joint eſtate ; and zo AN. 8. Fitz. 
d yet if one of them die after partition there ſhall be no Ba 
hould N pant, but his part ſhall revert. Pl. 7. Dy. 
com- 2 if a man grant a rent-charge out of ten 

ſtance Mc) and grant farther that the whole rent ſhall 


iſue out of every acre, and diſtreſs accordingly, 
and afterwards the grantee purchaſe an acre: now 


WAY this clauſe ſhould ſeem to be material ro uphold 
8 this tne whole rent; but yet nevertheleſs the law at 
diſpo- irſt accepteth of theſe words but as words of ex- 
y, but llanation, and then notwithſtanding the whole 


rent is extinct, | 


in ; | | 

ls So if a gift in tail be made upon condition, AE. & Com. 33. 
c ne- that if tenant in tail die without iſſue, it ſhall be por Ons. 
we not awful for the donor to enter, and the donee dif- FO 

of the Wntinue and die without iſſue: now this condi- 

aiming . ſhould ſeem material to give him benefit of 

zecaule 4755 but becauſe it did at the firſt limit the 

| ate according to the limitation of law, it work- 

of his ech nothing upon this matter emergent after- 
of him- ward. 5 


So if a gift in tail be made of lands held in 

bis fa-Ithicht-ſervice with an expreſs reſervation of the 

ſhould ps ſervice, whereby the land is held over, and 22 AM. Pl. 52. 
naked- de gift is with warranty, and the land is — 

— | | an 


16 H. 7. 4. 


L 7. 
per Keble. 
24 Ed 3. 28. 
Fitz. pl. 98. 
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and other land is recovered in value againſt the 


donor, held in ſocage, now the tenure which 
the law makes between the donor and donee ſhall 
be in ſocage, and not in Kknight-ſervice ; be. 


cauſe the firſt reſervation was according to the 


ovelty of ſervice, which was no more than the 
law would have reſerved. 

Bur if a gift in tail had been made of lands 
held in ſocage with a reſervation of knight. ſer- 
vice tenure, and with warranty, then becauſe the 
intendment of law is altered, the new land ſhall 


be held by the ſame ſervice the loſt land was, 


without any regard at all to the tenure para- 
mount: and thus much of matter ex poſt fatto. 
Tr1s rule faileth where that the law faith as 


much as the party, but upon foreign matter not 
pregnant and appearing upon the ſame act or 
' conveyance, as if leſſee for life be, and he lets 


for twenty years, if he lives ſo long; this limi- 
tation (if he live ſo long) is no more than the law 
faith, but it doth not appear upon the ſame con- 
veyance or act, that this limitation is nugatory, 
but it is foreign matter in reſpect of the truth of 
the ſtate whence the leaſe is derived : and there- 
fore if leſſee for life make a feoffment in fee, yet 
the ſtate of the leſſee for years is not enlarged 
againſt the feoffee; otherwiſe had it been if ſuch 
limitation had not been, but that it had been left 
only to the lav. 


So if tenant after poſſibility make a leaſe for 


years, and the donor confirms to the leſſee to hold 
without impeachment of waſte during the life of 


tenant in tail, this is no more than the law faith; 
but the privilege of tenant after poſſibility 1s 
foreign matter, as to the leaſe and confirmation : 
and therefore if tenant after poſſibility do ſurren- 
der, yet the leſſee ſhall hold diſpuniſhable of waſte; 
otherwiſe had it been if no ſuch confirmation at 


all had been made, 
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. MAXIMS OF THE LAW. 
þ the Arso heed muſt be given that it be indeed the 
vhich Ml fame thing which the law intendeth, and which 
ſhall N the party expreſſeth, and not only like or re- 
be. M{embling, and ſuch as may ſtand both toge- 
5 the ther: for if I let land for life rendring a rent, 
n the and by my deed warrant the ſame land, this war- 
ranty in law and warranty in deed are not the 
lands Wl fame thing, but may both ſtand together. 


t-ſer- MM Tuxxx remaineth yet a great queſtion on this 
ſe the wle. | __ 
| ſhall A principal reaſon, whereupon this rule is built, 


| was, Wl ſhould ſeem to be becauſe ſuch acts or clauſes 
para- Ware thought to be but declaratory, and added 
tbo, upon ignorance of the law, and ex conſuetudine 


ith as MW dericorum upon obſerving of a common form, and 
r not MW not upon purpoſe or meaning, and therefore whe- 
ct or MW ther by particular and preciſe words a man may 
e lets Ml not controul the intendment of the law. 


limi- 


To this I anſwer, that no preciſe or expreſs 
1e law 


words will controul this intendment of law ; but 


97 


20 Ed. 3. Fitz 7; 
21 E. 1. Zouch, 
289. 


con- Is the general words are void, becauſe they ſay 
atory; N contrary to that the law faith ; ſo are they which 
ith of {Ware thought to be againſt the law : and therefore 
there- if I deviſe my land being knight-ſervice tenure 


e, yet do my heir, and expreſs my intention to be, that 
larged de one part ſhould deſcend to him as the third 
f ſuch hart appointed by ſtatute, and the other he ſhall 
en left uke by deviſe to his own uſe, yet this is void; 
for the law faith, he is in by deſcent of the 
iſe for WWE "bole, and I ſay he ſhall be in by deviſe, which 
o hold s againſt the law. | | 

life of i Bur if I make a gift in tail, and ſay upon con- 
ſaith; dation, that if tenant in tail diſcontinue, and after 


ility is Nie without iſſue, it ſhall be lawful. for me to en- 
ation: ter; this is a good clauſe to make a condition, be- 
ſurren-eauſe it is but in one caſe, and doth not croſs 
waſte; tte law generally: for if the. tenant in tail in 
tion at that caſe be diſſeiſed, and a deſcent caſt, and die 

nithout iſſue, I that am the donor ſhall not enter. 


As0 5 gq * Bur 
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Lit. pl. 362. 


do any other act whatſoever, that after his death 


avoided by dureſſe. 
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MaxiMs of THE LAW. þ 
Bur if the clauſe had been, provided that if 
tenant in tail diſcontinue, or ſuffer a deſcent, or 


without iſſue it ſhall be lawful for me to enter: 
now this is a void condition, for it importeth a 
repugnancy to law ; as if I would over-rule that 
where the law faith I am put to my action; I WM 


nevertheleſs will reſerve to myſelf an entry, 7 
Reg. 22. Non videtur con ſenſum retinuiſſe fi quis M fe 
ex preſcripto minantis aliquid immutavit. th 

me 


Ar rhove choice and election be a badge of cht 
conſent, yet if the firſt ground of the act be 
dureſſe, the law will not conſtrue that the dureſſe ¶ xy 
doth determine, if the party dureſſed do make Mo 
any motion or offer. Mos 

TkERETORE if a party menace me, except IM nc 
make unto him a bond of 40 J. and I tell him that th; 
1 will do it, but I will make unto him a bond offt 
20 J. the law ſhall not expound this bond to be 
voluntary, but ſhall rather make conſtruction that 
my mind and courage is not to enter into the 


greater bond for any menace, and yet that e. 
enter by compulſion notwithſtanding into the{M bei 
leſſer. | | wh 
Bur if I will draw any conſideration to myſelfi¶ un 
as if I had ſaid, I will enter into your bond ol. < 
40 J. if you will deliver me that hoe of plate wil 
now the dureſſe is diſcharged ; and yet if it haq; this 
been moved from the dureſſor, who had ſaid of 
the firſt, you ſhall take this piece of plate, an ſes 
make me a bond of 40 J. now the gift of th im 
plate had been good, and yet the bond ſhall b the 


at if 


t, or Reg. 23. mbiguitas verborum latens veri fications a.. WAH 8 
leath uppletur 3 nam quod ex facto oritur ambiguum ve- 25 
ter : Ml © rificatione fadi tollitur. 8 5: g. 4 


eth a 5 P 2 | 
that MW Treze be two ſorts of ambiguities of words, 
n; I me one is ambiguitas patens, and the other Latens. 
Patens is that which appears to be ambiguous upon 
che deed or inſtrument ; Latens is that which 
5 quis I ſeemeth certain and without ambiguity, for any 
thing that appeareth upon the deed or inſtru- 
ment; but there is ſome collateral matter out of 
ige of te deed, that breedeth the ambiguity. 
act be AMBIGUITAS patens is never holpen by 
lureſſe MM averment, and the reaſon is, becauſe the law will 
make not couple and mingle matter of ſpecialty, which 
z of the higher account, with matter of aver- 


cept IM ment, which is of inferior account in law; for 
m that Wl that were to make all deeds hollow, and ſubject 
ond 1 to averments, and ſo in effect, that to paſs with- 
to be 


out deed, which the law appointeth ſhall not paſs 


on that but by deed. 


to the Turxkrokk if a man give land to J. D. & J. S. 

that I beredibus, and do not limit to whether of their 

to the heirs, it ſhall not be ſupplied by averment to 
whether of them the intention was, the inheri- 

my ſel! tance ſhould be limited, - 

ond o so if a man give land in tail, though it be by 


F plate 


1 vill, the remainder in tail, and add a proviſo in 
it bac 


this manner: Provided that if he, or they, or any 


| ſaid ah of them do any, c. according to the uſual clau- 
ite, an ſes of perpetuities, it cannot be averred upon the 
t of tha ambiguities of the reference of this clauſe, that 
ſhall b he intent of the deviſor was, that the reſtraint 


ould go only to him in the remainder, and the 
beirs of his body ; and that the tenant in tail in 
Poſſeſſion was meant to be at large. N 
Or theſe infinite caſes might be put, for it 
boldeth generally that all ambiguity of words by 
Y atter within the deed, and not out of the deed, 
=” 62 wall 


100 


I have an hundred acres, whether I ſay it in my th 


unto theſe : for this ambiguity ſpoken of before, 


nate divers things, and the ſecond, when tit 
ſame thing is called by divers names. 


MaxX IMS or THE Law: 
ſhall be holpen by conſtruction, or in ſome caſe 


by election, but never by averment, but rather Ml © 
' * ſhall make the deed void for uncertainty. - 


Bur if it be ambiguitas latens, then otherwiſe 
it is: as if I grant my manor of S. to IJ. E and ch 
his heirs, here appeareth no ambiguity at all; but I de 


if the truth be, that I have the manors both of 


South S. and North S. this ambiguity is matter in 
fact; and therefore it ſhall be holpen by aver. 0 
ment, whether of them was that the party in. 
tended ſhould paſs. - hy 
So if I ſer forth my land by quantity, then it 
ſhall be ſupplied by election, and not averment. th 
As if I grant ten acres of wood in ſale, where 


deed or no, that I grant out of my hundred 


acres, yet here ſhall be an election in the gran- 


tee, which ten he will take. Re 
Anp the reaſon is plain, for the preſumption 

of the law is, where the thing is only nominated 

by quantity, that the parties had indifferent in- 

tentions which ſhould be taken, and there being 


hich. en; : mog alt 
no cauſe to help the uncertainty by intention, it yet 
ſhall be holpen by election. ; 

Bur in the former caſe the difference holdeti, ¶ c... 


where it is expreſſed, and where not; for if I recite, Wl ni 
Whereas I am ſeized of the manor of North 8. bat 
and South S. I leaſe unto you unum manerium dt par 
S. there it is clearly an election. So if I recite x. 
Where I have two tenements in St. Dunfar's, | dee 


| leaſe unto you num tenementum, there it is au « 


election, not averment of intention, except the d 
intent were of an election, which may be ſpecial- 
ly averred. | „ 

| Anoruex ſort of ambiguitas latens is correlative ¶ ex 1; 


is when one name and appellation doth denomi 


Az 


e caſe 
rather 


er wiſe 
F. and 
1; but 
oth of 
tter in 
aver- 
ty in- 


then it 
ent. 
Where 
in my 
undred 
| gran- 


mption 
linated 
ent in- 
being 
ion, it 


oldeth, 
recite 
YIth 8. 
ium de 
recite, 
an s, | 
t is a 
pt the 
ſpecial- 


elative 
before, 
enomi- 
en the 


As 
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 Max1Ms or THE LAw. 


As if I give lands to Chrif-Chnrch in Oxford, 
and the name of the corporation is Eccleſia Chriſt? 
in univerſitate Oxford, this ſhall be holpen by aver- 
nent, becauſe there appears no ambiguity in the 
words : for this variance is matter in fact, but 
the averment ſhall not be of intention, becauſe it 
doth ſtand with the words. 

Fox in the caſe of equivocation the general 
intent includes both the ſpecial, and therefore 
ſtands with the words: but ſo it is not in vari- 
ance, and therefore the averment muſt be of mat- 
ter, that do endure quantity, and not intention. 

As to ſay of the precin& of Oxford, and of 
the univerſity of Oxford is one and the ſame, and 
not to ſay that the intention of the parties was, 
that the grant ſhould be to Chri/ft-Charch in that 
univerſity of Oxford. _ 


Reg. 24. Licita bene miſcentur, formula niſi juris 
| obſtet. 

Tux law giveth that favour to lawful acts, that 
although they be executed by ſeveral authorities, 
yet the whole is good. 

As when tenant for life is the remainder in 
ſee, and they join in a livery by deed or without, 
this is one good entire livery drawn from them 
both, and doth not inure to a ſurrender of the 
particular eſtate, if it be without deed *, or con- 
frmation of thoſe in the remainder, if it be by 
deed, but they are all parties to the livery. | 

So if tenant for life the remainder in fee be, 
and they join in granting a rent, this is one ſolid 


* Semble clerement le ley d'eſtre contrary in ambideux caſes. _ 
ar lou eſt fans fait eſt livery ſolement de ceſtui in le rem* & ſurr? 
de partic' ten auterment ſerra forfeiture de ſon eſtate, & lou eſt 
per fait le livery paſſa ſolement de tenant, car il ad le franktene- 
ment, vide accordang Sur Co. I. 1. 79. b. 77. a. Com. Plow. 59. A. 
b. 2 H. 5. . 13 H. 7. 14. 13 E. 4. 4. a. 27 H. 8. 13 M. 
46. & 17, H. Dy. 339. 

| | G3 


rent 
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x 


102 MAX IMS or THE Law; 

| rent out both their eſtates, and no double rent, 4 
or rent by confirmation. | ar 
So if tenant in tail be at this day, and he make th 
a leaſe for three lives, and his own, this is a good | 
Quere. leaſe, and warranted by the ſtatute of 32 H. VIII. Pr 
and yet it is good in part by the authority which l 
tenant in tail hath by the common law, that is, MW "' 
for his own life, and in part by the authority li 
which he hath by the ſtatute, that is, for the o- 1. 
ther three lives. „„ 85 
So if a man ſeiſed of lands deviſeable by cu. i 
ſtom, and of other land held in knight: ſervice, in 
and deviſe all his lands, this is a good deviſe of MW ” 

all the land cuſtomary by the common law, and 
of two parts of the other land by the ſtatutes. ou 
So in the ſtar- chamber a ſentence may be good, th 
grounded in part upon the authority given the by 
court by the ſtatute of 3 H. VII. and in part "© 

upon that ancient authority which the court hath 
by the common law, and ſo upon ſeveral con - al 
miſſions. ” by 
Bur if there be any form which law appointeth {Ml '"* 
to be obſerved, which cannot agree with the di da 
yerſities of authorities, then this rule faileth. th 
As if three coparceners be, and one of them der 
alien her purparty, the feoffee and one of the der 
Vide 1. Inſtit. ſiſters cannot join in a writ de part facienda, be- the 
869, br cauſe it behoveth the feoffee to mention the ſta- a 
tute in his writ. - 


: 7 25. Preſentia corporis tollit errorem nominin 
E veritas nominis tollit errorem demonſtrati I In 


Txrert be three degrees of certainty, 
I. PRESENCE. EE 

2. NAME. | 

3. DEMonsTRATION or reference. 
Wurxror the preſence the law holdeth of 


— greateſt dignity, the name in the ſecond ae 


17 


x1 
. 


MAXIMS or THE LA w. 


and the demonſtration or reference in the loweſt, 
and always the error or falſity in the leſs wor- 
thy. 

3 therefore if I give a horſe to J. D. being 
preſent, and ſay unto him, J. S. take this; this 
is a good gift, notwithſtanding I call him by a 
wrong name: but ſo had it not been if I had de- 
livered him to a ſtranger to the uſe of J. S. where 
I meant J. D. oe D 

So if I ſay unto IJ. S. here I give you my 
ring with the ruby, and deliver it with my hand, 
and the ring bear a diamond and no ruby, this 
is a good gift notwithſtanding I name it amis. 


So had it been if by word or writing, with- 


out the delivery of the thing itſelf, I had given 


the ring with the ruby, although I had no ſuch, | 


but only one with a diamond which I meant, yet 
it would have paſſed. | 

So if I by deed grant unto you by general words, 
all the lands that the King hath paſſed unto me 
by letters patent dated 10 May, unto this preſent 


indenture annexed, and the patent annexed have 


date 10 July; yet if it be proved that that was 
the true patent annexed, the preſence of the pa- 
tent maketh the error of the date recited not ma- 
terial; yet if no patent had been annexed, and 
there had been alſo no other certainty given, but 
the reference of the patent, the date whereof was 
miſ· recited, although I had no other patent ever 
of the King, yet nothing would have paſſed. 
LIE law is it, but more doubtful, where there 
is not a preſence, but a kind of repreſentation, 
which is leſs worthy than a preſence, and yet 
more worthy than a name or reference. 

As if I covenant with my ward, that I will 


tender unto him no other marriage, than the 


gentlewoman whoſe picture I delivered him, and 
that picture hath about it Statis ſue anno 16. 
and the gentlewoman is ſeventeen years old ; 


yet nevertheleſs if it can be proved that the 
| G 4 picture 


SI 
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MaxiMs of THE Law. 


picture was made for that gentlewoman, I may, 


notwithſtanding this miſtaking, tender her well 
enough. = . 
So if I grant you for life a way over my land, 
according to a plot intended between us, and af. 
ter I grant unto you and your heirs a way ac- 
cording to the firſt plot intended, whereof a ta- 
ble is annexed to theſe preſents, and there be 
ſome ſpecial variance between the table and the 
original plot, yet this repreſentation ſhall be cer. 
tainty ſufficient to lead unto the firſt plot; and 
you ſhall have the way in fee nevertheleſs, ac- 
cording to the firſt plot, and not according to the 
table. „ | 
So if I grant unto you by general words the 
land which the King hath granted me by his 
letters patent, Quarum tenor ſequitur in hes verba, 
Oc. and there be ſome miſtaking in the recital 
and variance from the original patent, although 
it be in a point material; yet the repreſentation 


of this whole patent ſhall be as the annexing of 


the true patent, and the grant ſhall not be void 
by this variance. 
Now for the ſecond part of this rule touch- 


ing the name and the reference, for the explain- 


ing thereof, it muſt be noted what things ſound 
in demonſtration or addition : as firſt in Jands, 
the greateſt certainty is, where the land hath a 
name proper, as the manor of Dale, Grandfield, 
þ > the next is equal to that, when 'the land is 
et forth by bounds and abuttals, as a cloſe of 
paſture bounding on the Eaſt part upon Emſden- 
wood, on the South upon, Cc. It is alſo a ſut- 
ficient name to lay the general boundary, that is, 
ſome place of larger precinct, if there be no other 
land to paſs in the ſame precinct, as all my lands 
in Dale, my tenement in S8. Dunſtan's pariſh, c. 
A farther ſort of denomination is to name 


land by the attendancy they have to other lands 


more notorious, as parcel of my manor of "a 
More notorious, as parcel of my ms wh 


MAXIMS of THE LAW. 


belonging to ſuch a college lying upon Thames 


bank. | 


ALL theſe things are notes found in denomina- 


tion of lands, becauſe they be ſigns to call, and 
therefore of property to ſignify and name a place; 
but theſe notes that found only in demonſtration 
and addition, are ſuch as are but tranſitory and 
accidental to the nature of the place. 


As modo in tenura & occupatione of the proprie- 


tary tenure or poſſeſſor is but a thing tranſitory 


in reſpect of land; Generatio venit, generatio mi- 


rat, terra autem manet in eternum. 

| $0 likewiſe matter of conveyance, title, or in- 
ſtrument POT | 
As, que perquiſivi de I. D. que deſcendebant a 
I. N. patre meo, or, in prædicta indentura dimiſſio= 
nis, or, in prædictis literis patentibus ſpecificat.* 

So likewiſe continent per eſtimationem 20 acras, 
or if (per æſtimationem) be left out, all is one, for 
it is underſtood, and this matter of meaſure, al- 
though it ſeem local, yet it is indeed but opinion 
and obſervation of men. 5 


Tux diſtinction being made, the rule is to be 


examined by it. = . 
TukERETORE if I grant my cloſe called Dale in 
the pariſh of Hurſt, in the county of Southampton, 


and the pariſh likewiſe extendeth into the county 


of Barkſhire, and the whole cloſe of Dale lyeth 
in the county of Barkſhire ; yet becauſe the par- 


cel is eſpecially named, the falſity of the addition 


burteth not, and yet this addition is found in 
name, but (as it was ſaid) it was leſs worthy than 
a proper name. 335 
So if I grant tenementum meum, or omni a tene- 
nema mea (for the univerfal and indefinite to this 
Purpoſe are all one) in parochia Sancti Butolphi 


extra Aldgate (where the verity is extra Biſbopſ— 


dere.) in tenura Cuilieimi, which is true, yet this 
Brant is void, becauſe that which ſounds in deno- 
mingtion is falſe, which is the more worthy ; — 

. ö that 


105 


— ß —— — 
n A a 
FELT . 


r We 
r 


en 
2 


„ 22 


,' 
: 7 
1+ on 
J, 
! "__ 
' i 
ö ol 
i 
i FG. 
N 
Wir 
0 
11.4 
; 1 4 
; BY 
; 1 
U 
| 1 
Ha 
- i. 
9 Ii 
* 5. 
. 
b 108 
Mite N 
Wall 
&; 
* 
3 
4 
$534 
' 
* 
n 
Nan 
46 
ie 
ae, 
i 1 
11.0 
ae 
1 TH 
De 
8 ll 
* 
bl. 
ty 4t 
1 
a7 BY 
Nd. 
, py o ql 
12 Ti 
[BP 
* M 
* K „* 
WW 
4% If 
4 
1 \ * 
ern 
MM + , 
1 Bs 
eng. 
i 1 
Wa! 
3:8 | 
OY 
JR" 1 
34 
1. 
* 
1 . 
: N N 
Wt 
M 
>| 
f W. 
Gn g 
* 
. 
LA ] 
© 
e 
1 . 18 
l 1 
3 *Y 
TR; Ml 
: "LE th 
n 
or 
e 
14 
"2 +08 
© Ws. N 
1 1 
1 
* 
4 ru 
WE 4 
Y \ A. Fr 1 
4 
: 2: 
WY, 
* 84 
2. 
7 
141 
FW 
SB 
We. \ 
av 
6 
A "Lt 
E "Mi 
N 
* 
1 
o 
' 
[1 
$ 
1 
4 7 
* 
7 
5 
4 
A 
8 
3 
3p 
"on 
5 
4 
, 
75 
45 


a 


23 — — Audi 


| that which ſounds in addition is true, which is 


Vide ib. quæ 
contraria elit 
lex, car icy 
auxi le primer 
certainty eſt 
faux. 


| dents, which found no way in appellation or 


_ worthy, although they may have a poor particu- 


only falſe. 


lands and places, the 1 name of every one 


Flio & hæredi G. S. where indeed he is a baſtard, 
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the leſs; * and though in tenura Guilielmi, which 
is true, had been firſt placed, yet it had been all 
one. | 
Bur if I grant tenementum meum quod perquifni 
de R. C. in Dale, where the truth was 7. C. and 
I have no other tenements in D. but one, this 
grant is good, becauſe that which ſoundeth in 
name, (viz. in Dale) is true, and that which 
ſounded in addition (viz. quod perquiſivi, E9c.) is 


So if I grant prata mea in Dale continentia 10 
acras, and they contain indeed twenty acres, the 
whole twenty paſs. 
So if I grant all my lands, being parcels manerii 
de D. in prædictis literis patentibus ſpeciſicat', and 
there be no letters patent, yet the grant is good 
enough. | 

Tk like reaſon holds in demonſtrations of per- 
ſons that have been declared in demonſtration of 


is in certainty worthieſt : next are ſuch appella- 
tions as are fixed to his perſon, or at leaſt of 
continuance, as ſon of ſuch a man, wife of ſuch 
a husband ; or addition of office, as clerk of ſuch 
a court, Sc. and the third are actions or acci- 


name, but only in circumſtance, which are leſs 


lar reference to the intention of the grant. 
Axp therefore if an obligation be made to J & 


yet this obligation is good. 5 git 
So if I grant land Epiſcopo nunc Londinenſi qui We 


me erudivit in pueritia, this is a good grant a of 


though he never inſtructed me. no 


* Semble icy le grant uſt eſte aſſets bon, c5e fuit reſolu per 
eur', Co. lib. 3. 333 a. vid. 33 H. 8. Dy. 50. b. 12 El. ib. th 


292. b. & Co, lib, 2. fo. 33. a. 
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Bur e converſe, if I grant land to I. S. filio £3. 


heredi &. S. and it be true that he is fon and heir 


unto E. S. but his name is Thomas, this is a void 


ant. BEE | 

Ox if in the former grant it was the Biſhop of 

Canterbury who taught me in my childhood, yet 

ſhall it be good (as was ſaid) to the Biſhop of Lon- 

aon, and not to the Biſhop of Canterbury. 
Tu ſame rule holdeth of denomination of 

times, which are ſuch a day of the month, ſuch 


a day of the the week, ſuch a Saint's day r 


eve, to day, to morrow ; theſe are names of 
times. | 


Bur the day that I was born, the day that 1 
was married; theſe are but circumſtances and ad- 


dition of times. 

Ann therefore if I bind myſelf to do ſome per- 
ſonal attendance upon you upon Innocent's day, 
being the day of your birth, and you were not 
born that day, yet ſhall I attend. 

Tukkxk reſteth two queſtions of difficulty yet 
upon this rule : firſt, of ſuch things whereof men 
take not ſo much note as that they ſhall fail of 
this diſtinction of name and addition. | 

As, my box of ivory lying in my ſtudy ſealed 


up with my ſeal of arms, my ſuit of arras with | 


the ſtory of rhe Nativity and Paſſion ; of ſuch 
things there can be no name, but all is of deſcrip- 
tion, and of circumſtance, and of theſe I hold 
the law to be, that preciſe truth of all recited 
circuſtances is not required. 

Bur in ſuch things ex multitudine ſignorum colli- 


gur identitas vera, therefore though my box 


vere ſealed, and although the arras had the ſtory 
of the Nativity, and not of the Paſſion, if I had 
no other box, nor no other ſuit, the gifts are 
good ; and there is certainty ſufficient, for the 


law doth not expect a preciſe deſcription of ſuch 


things as have no certain denomination. 


SECONDLY, 
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MAxXIMS of THE Law: 
SeconDLyY, of ſuch things as do admit the dif. 
tinction of name and addition, but the notes fall 
out to be of equal dignity all of name or addition. 
As, prata mea juxta communem foſſam in D. 


| whereof the one is true, the other falſe, or tene- 


Vide livers a- 
vant dit pur 
ceſt auxi. 


mentum meum in tenura Guilielmi quod perquiſivi de 
R. C. in predi® Inden ſpecificat', whereof one 
is true, and two are falfe; or two are true, and 


One falſe. 


So ad curiam quam tenebat die Mercurii tertio die 
Martii, whereof the one is true, the other falſe. 

Ix theſe caſes the former rule ex multitudine ſjg- 
norum, Ec. holdeth not; neither is the placing 
of the falſity or verity firſt or laſt material, but 
all muſt be true, or elſe the grant is void; always 
underſtood, that if you can reconcile all the 


words, and make no falſity, that is quite out of 


this rule, which hath place only where there is a 

direct contrariety, or falſity not to be reconciled 

to this rule. : : 
As if I grant all my land in D. in tenura I. & 


which I purchaſed of I. NM ſpecified in a deviſe 


to J. D. and I have land in D. whereof in part 
of them all theſe circumſtances are true, but 1 
have other lands in D. wherein ſome of them 
fail, this grant will not paſs all my land in D. for 
there theſe are references, and no words of falſity 
or error, but of limitation and reſtraint. 
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any man ſtanding in fear of another, may take his che Peace. 


E 8 1 
i > 2 


OF THE 


E: A. 


Preſervation of our Perſons, Goods, 
and good Names, according to the 
practice of the Laws and Cuſtoms _ 
of this Land. 


» 


N 


we” „ 


The Uſe of the Law, and wherein it prin- 
cipally confiſteth. 


HE uſe of the law conſiſteth principally 
in theſe three things: 
1. To ſecure mens perſons from death 
| and violence. | 

| . To diſpoſe the property of their goods and 

ands, 
3. Fox preſervation of their good names from 
me and infamy. _ | | 
Fox ſaſety of perſons, the law provideth that Surety to keep 
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— defore a juſtice of peace, that he ſtandeth in 
ar of his life, and the juſtice ſhall compel he 
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other to be bound with ſureties to keep the 


peace. 
Action for 


ſlander, bat - : | 
rery, Kc. or give falſe ſcandalous words that may touch his 


credit, the law giveth thereupon an action of the 
caſe, for the ſlander of his good name; and an 
action of battery, or an appeal of maim, by which 
recompence ſhall be recovered, to the value of the 
hurt, damage or danger. 


Appeal ofmur- Ir any man kill another with malice, the law 
Ghenexrof kin. giveth an appeal to the wife of the dead, if he 
had any, or to the next of kin that is heir, in de- 
fault of a wife, by which appeal the defendant 
convicted is to ſuffer death, and to loſe all his 
lands and goods; but if the wife or heir will not 
ſue, or be compounded withal, yet the King is 
to puniſh the offence by indictment or preſent- 
ment of a lawful inqueſt and trial of the offenders 
before competent judges ; whereupon being found 
guilty he is to ſuffer death, and to loſe his lands 

and goods. 
Man-ſlaugh9a Tr one kill another upon a ſudden quarrel, 
rer, when 3. this is man-ſlaughter, for which the offender 
Goods, and muſt die, except he can read; and if he can read, 


when not.. yet muſt he loſe his goods, but no lands. 


And if a man kill another in his own defence, 


he ſhall not loſe his life, nor his lands, but he 
muſt loſe his goods, except the party ſlain did firſt 
aſſault him, to kill, rob, or trouble him by the 
highway fide, or in his own houſe, and then he 

ſhall loſe nothing. LL. 
Felon de ſe. Axp if a man kill himſelf, all his goods and 

chattels are forfeited, but no lands. 

Felony by mil. Tx a man kill another by misfortune, as ſhoot- 
8288888 ing an arrow at a butt or mark, or caſting a ſtone 
over an houſe, or the like, this is loſs of his goods 

5 and chattels, but not of his lands, nor life. 
Deodand, I x a horſe, or cart, or a beaſt, or any other thing 
__ _ do kill a man, the horſe, beaſt, or other thing ls 
forfeited to the crown, and is called a Deodand; 


4 1 and 


Ir any man beat, wound, or maim another, 
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at uſually granted and allowed by the King to 
the Biſhop almoner, as goods are of thoſe that 
kill themſelves. 


111 


Tx cutting out of a man's tongue, or putting Cutting out 


out his eyes maliciouſly, is felony 
offender is to ſuffer death, and loſe his lands and 
goods. Yi | 


But for that all puniſhment 1s for ex- 


; for which the tongues, and 
putting out 


eyes, felony. 


ample's ſake, it is good to ſee the 


means whereby offenders are drawn 
to their puniſhment ; and firſt for 
matter of the peace. „ 


1 E antient laws of England, planted here 
by the Conqueror, were, that there ſhould 


be officers of two ſorts in all the parts of this 


realm to preſerve the peace: 

1. CONSTABUL ARIT Pacis. 

2 CONSERVATORES Pacis. 

Tnꝑ office of the conſtable was, to arreſt the 
parties that he had ſeen breaking the peace, or 
in fury ready to break the peace, or was truly 
informed by others, or by their own confeſſion, 
that they had freſhly broken the peace; which 


perſons he might impriſon in the ſtocks, or in 


his own houſe, as his or their quality required, 
until they had become bounden with ſureties to 


keep the peace; which obligation from thence- 


forth was to be ſealed and delivered to the con- 
ſtable to the uſe of the King. And that the con- 
ſtable was to ſend to the King's exchequer or 
chancery, from whence proceſs ſhould be awarded 
to levy the debt, if the peace were broken. 

Bur the conſtable could not arreſt any, nor 
make any put in bond upon complaint of threaten- 
ng only, except they had ſeen them breaking the 

_- - peace, 


The office of 
the coaltable, 
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High conſta- 

bles for every 

hundred. 

Petty conſtable 

for every vil- 
2. 


The King's 
Bench firſt in- 
ſtituted, and 
its juriſdiction. 
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peace, or had come freſhly after the peace was 


broken. Alſo, theſe conſtables ſhould keep watch 
about the town for the apprehenſion of rogues 
and vagabonds, and night-walkers, and eves- 
droppers, ſcouts, and ſuch like, and ſuch as go 
armed. And they ought likewiſe to raiſe hue 
and cry againſt murderers, man-ſlayers, thieves 
and rogue. _ | 5 

Or this office of conſtable there were high 
conſtables, two of every hundred; petty conſta. 
bles one in every village ; they were in antient 
time all appointed by the ſheriff of the ſhire yearly 
in his court called the ſheriff*s Tourn, and there 
they received their oath, But at this day they 
are appointed either in the law-day of that pre- 
cinct wherein they ſerve, or elſe by the high 
conſtable in the ſeſſions of the peace. 
Tux ſheriff*s 'Tourn is a court very antient, in- 
cident to his office. At the firſt it was erected 
by the Conqueror, and called the King's Bench, 
appointing men ſtudied in the knowledge of the 
laws to execute juſtice, as ſubſtirutes to him in 
his name, which men are to be named Juſticiarii 
ad placita coram rege aſſignati: one of them being 


_ capitalis juſticiarius, called to his fellows; the reſt 


in number as pleaſeth the King ; of late but three 


Juſticiarii, holden by patent. In this court every 


man above twelve years of age was to take his 
cath of allegiance to the King ; if he were bound, 
then his lord to anſwer for him. In this court 
the conſtables were appointed and ſworn; break- 
ers of the peace puniſhed by fine and impriſon- 
ment; the parties beaten or hurt recompenſed 
upon complaints of damages; all appeals of 


murder, maim, robbery, decided; contempts 4- 


gainſt the crown, publick annoyances againſt the 
people, treaſons and felonies, and all other 
matters of wrong betwixt party and party for 


lands and goods, 


4 Bur 


Usz of tus Law: "" x 
was Bur the King ſeeing the realm grow daily Court of Mar- 
atch more and more populous, and that this one court __ nike, 
gues could not diſpatch all, did firſt ordain that his mo 
es. marſhal ſhould keep a court, for controverſies chief tunnel, 
8 g0 ariſing within the verge, which is within twelve *c- 
hue miles of the chiefeſt tunnel of the court, which 
:eves did but caſe the King's Bench in matters only 

concerning debts, covenants, and ſuch like, of 5 1 
high thoſe of the King's houſhold only, never dealing 1 
nſta. in breaches of the peace, or concerning the crown A 
tient by any other perſons, or any pleas of lands. | 1 
early INS0MUCH, as the King for farther eaſe having Sheriffs tour f 
here divided this kingdom into counties, and commit- the e 
they WI ing the charge of every county to a lord or earl, —— — 
pre- did direct, that thoſe earls, within their limits, Lik-wiſccallcd 
high ſhould look to the matter of the peace, and take 2 viſus 
charge of the conſtables, and reform public an- 3 
, in- noyances, and ſwear the people to the crown, and 
ected take pledges of the freemen for their allegiance ; 
-nch, bor which purpoſe the county did once every year 
F the WI keep a court, called the ſheriff's Tourn ; at which 


m in all the county (except women, clergy, children 
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ciarii under twelve, and not aged above ſixty) did ap- 

being bear to give or renew their pledges for allegiance. 

> reſt . And the court was called, Curia franci plegii, a 

three view of the pledges of freemen ; or, Turnus comi- 

every Wl s. | 

e his WM Ar which meeting or court there fell, by oc- Subdiviſion of 

bund, WM caſon of great aſſemblies, much blood-ſhed, ſcar- — 

court city of victuals, mutinies, and the like miſchiefs, hundreds. ] 

reak- waich are incident to the congregations of people, ; 

riſon- y which the King was moved to allow a ſub- be 

enſed viſion of every county into hundreds, and every 5 

Is of hundred to have a court, whereunto the people bY 

ts a- WM © every hundred ſhould be aſſembled twice a 1 

ſt the Jear for ſurvey of pledges, and uſe of that juſtice 1 

other I wich was formerly executed in that grand court A 

y for the county ; and the count or earl appointed 1 

a bailiff under him to keep the hundred court. i 

Bur F | | ö | 1 


H Bur 


"Wu Usk or THE Law;, 
che” count. Bur in the end, the Kings of this realm found 
ken from the It neceſſary to have all execution of juſtice im- 
cars, and com- mediately from themſelves, by ſuch as were more 
therif, bound than earls to that ſervice, and readily ſub- 
ject to correction for their negligence or abuſe; 
and therefore took to themſelves the appointing 
of a ſheriff yearly in every county, calling them 
Vicecomites, and to them directed ſuch writs and 
precepts for executing juſtice in the county, as 
fell out needful to have been diſpatched, com- 
mitting to the ſheriff caſtodiam comitatus ; by 
| which the. earls were ſpared of their toils and 
The ſheriff is labours, and that was laid upon the ſheriffs. S0 
— By n as now the ſheriff doth all the King's buſineſs in 
courts, e. the county, and that is now called the ſheriff's 
Tourn; that is to ſay, he is judge of this grand 
court for the county, and alſo of all hundred 
courts not given away from the crown. | 
County court HE hath another court called the county court 
kepr monthly bel | bj: 77 | e ; 4 { 
by the eri belonging to bis office, wherein men may {ue 
monthly for any debt or damages under 4o/. 
and may have writs for to replevy their cattle 
diſtrained and impounded by others, and there 
try the cauſe of their diſtreſs; and by a writ 
called juſticies, a man may ſue for any ſum; 
and in this court the ſheriff by a writ called an 
exizent doth proclaim men ſued in courts above 
ro render their bodies, . or elſe they be out- 
GN oy i 5 
The office of TxIs ſheriff doth ſerve the King's writs of 
the ſheriff. proceſs, be they ſummons, attachments to compel 
men to anſwer to the law, and all writs of exc- 
cution of the law, according to judgments of 
ſuperior court, for taking of mens goods, lands, 
or bodies, as the cauſe requireth. 
Hundred Tu hundred courts were moſt of them grant- 
cars. ; ed to religious men, noblemen, and others 0 
granted. great place. And alſo many men of good quality 
have attained by charter, and ſome by uſage 


within manors of their own, liberty of 2 * 
: f 4 - 
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Usz'or THE LAW. 
law-days, and to uſe there juſtice appertaining 
to a law- day. | Ti | 
| WnosotveR is lord of the hundred court, is 
to appoint two high conſtables of the hundred, 


is preſent in all ſervices of his office for his aſſiſ- 
tance. 

THert have been by uſe and ſtatute law (bes 
ſides ſurveying of the pledges of freemen, and 
giving the oath of allegiance, and making con- 
ſtables) many additions of powers and authority 
given to the ſtewards of leets and law-days to be 
put in ure in their courts; as for example, they 
may puniſh inn-keepers, victuallers, bakers, butch- 
ers, poulterers, fiſhmongers, and tradeſmen of all 
forts, ſelling with under-weights or meaſures, or 
at exceſſive prices, or things unwholeſome, or ill 
made in deceit of the people. 'They may puniſh 
thoſe that do ſtop, ſtraiten, or annoy the high- 
ways, or do not according to the proviſion enacted, 


repair or amend them, or divert water-courſes, What matters 
they enquire of 
8 8 : in leets and 

take deer, conies, pheaſants, or partridges, or law-days, 


or deſtroy fry of fiſh, or uſe engines] or nets to 


build pigeon-houſes ; except he be lord of the 
manor, or parſon of the church. They may 
alſo take preſentment upon oath of the twelve 
[worn jury before them of all felonies, but they 


cannot try the malefactors, only they muſt by 


indenture deliver over thoſe preſentments of 
felony to the judges, when they come their cir- 
cuts into that county. All thoſe courts before 


mentioned are in uſe, and exerciſed as law at this 


day, concerning the ſheriff's law-days and leets, 
and the offices of high conſtables, petty con- 
ſtables, and tithing-men ; howbeit, with ſome 
further additions by ſtatute laws, laying charge 
upon them for taxation for poor, for ſoldiers, 

| H 2 Eg and 


Lord of the 
hundred to ap- 
, . 1 point two high 
and alſo is to appoint in every village a petty conſtables. 
conſtable with a tithing-man to attend in his ab- 

ſence, and to be at his commandment when he 
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and the like, and dealing without corruption, and 
the like. „„ 1 | 
Conſervators QCoNnSERVATORS of the peace were in antient 
or ene proce) times certain, which were aſſigned by the King 
of life, or at to ſee the peace maintained, and they were called 
the King's 3 . 3 
Lleaſure. to the office by the King's writ, to continue for 
term of their lives, or at the King's pleaſure. 
What their os For this ſervice, choice was made of the beſt 
* men of calling in the country, and but few in the 
ſhire. They might bind any man to keep the 
peace, and to good behaviour, by recognizance 
to the King with ſureties, and they might by 
warrant ſend for. the party, directing their war- 
rant to the ſheriff or conſtable, as they pleaſe, to 
arreſt the party and. bring him before them. 


This they uſed to do, when complaint was made | 


by any that he ſtood in fear of another, and fo 


took his oath; or. elſe, where the conſervator 


himſelf did, without oath. or complaint, ſee the 
diſpoſition of any man inclined to quarrel and 
breach of the peace, or to miſ-behave himſelf in 
ſome outragious manner of force or fraud: there 
by his own diſcretion he might ſend for ſuch a 
fellow, and make him find ſureties of the peace, 
or of his good behaviour, as he ſhould ſee cauſe; 

or elſe commit him'to the gaol if he refuſed. 
e TE judges of either bench in Weſt miuſter, 
virtue of thel barons of the exchequer, maſter of the rolls, and 
office. Juſtices in eire and aſſizes in their circuits, were 
all without writ conſervators of the peace in all 

| hires of England, and continue to this day. 

Juſtices of Bur now at this day conſervators of the peace 
peace orGained are out of uſe, and in lieu of them there are or- 
ſervators. dained juſtices of peace, aſſigned by the King's 
1 commiſſions in every county, which are moveable 
to the Chau- at the King's pleaſure; but the power of placing 
92 and diſplacing juſtices of the peace is by uſe de- 


legated from the King to the Chancellor. 


TAT 
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Txar there ſhould be juſtices of peace by 
commiſſions, it was firſt enacted by a ſtatute 
made 1 Edw. III. and their authority augmented 
by many ſtatutes made fince in every King's 
nd | 

Tuxx are appointed to keep four ſeſſions every „ 
year; that is, every quarter one. Theſe ſeſſions crown, but nor 
are a ſitting of the juſtices to diſpatch the affairs he 


of their commiſſions. 'They have power to hear ved. Parl, tial 
17R. 2. cap. io. 


the and determine in their ſeſſions, all felonies, & v Dyer 69. b. 
nce breaches of the peace, contempts and treſpaſſes, = ount poien 
by WY © far as to fine the offender to the crown, but waiter car. ce 


not to award recompence to the party grieved. Felon. 
, to Tur are to ſuppreſs riots and tumults, to Authority of 
em, reſtore poſſeſſions forcibly taken away, to n of 
ade swine all felons apprehended and brought before 
I fo them; to ſee impotent poor people, or maimed 
ator Wl foldicrs provided for, according to the laws; and 
the Wl rogues, vagabonds, and beggars puniſhed. They 
and are both to licenſe and ſuppreſs ale-houſes, badg- 
fin ers of corn and victuals, and to puniſh fore- 
here ſtallers, regrators, and engroſſers. 
h a Txzouven theſe, in effect, run all the county 
ace, ſervices to the crown, as taxations of ſubſidies, 
uſe; muſtring men, arming them, and levying forces, 
that is done by a ſpecial commiſſion or precept 
fer, WM om the King. Any of theſe juſtices by oath 
and taken by a man, that he ſtandeth in fear that | 
were mother man will beat him, or kill him, or burn Beating, kil- 
1 all ds houſe, are to ſend for the party by warrant of eins 
attachment directed to the ſheriff or conſtable, Attachments 

xeace and then to bind the party with ſureties by re- ſpr fue of 
e or- 2 to the King to keep the peace, and Recognizance 
alo to appear at the next ſeſſions of the peace; che bre dre 
eable n which next ſeſſions, when every juſtice of juſtices ar their 
acing I Prace hath therein delivered all their recognizan- ions. 
e de- ee fo taken, then the parties are called, and 

de cauſe of binding to the peace examined, and 
both parties being heard, the whole bench is to 

IS, os determine 


n N * * 7 T 5 N 3 4 
o 


Quarter. ſeſ- 
ſions held by 
the juſtices of 

| che peace. 


The authority 
of juſtices of 


the peace out of county, and to them are brought all traitors, 
their ſeſſjons. 


at the next aſſizes, if it be a matter of treaſon 


accuſation, all the accuſers and witneſſes, and ſo 
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determine as they ſee cauſe, either to continue 
the party ſo bound, or elſe to diſcharge him. 


IT ux juſtices of peace in their ſeſſions are at. 1 
tended by the conſtables and bailiffs of all hun- 00 


dreds and liberties within the county, and by the th 


ſheriff or his deputy, to be' employed as occaſion al 
ſhall ſerve in executing the precepts and direc- pe 
tions of the court. They proceed in this ſort; th 
the ſheriff doth ſummon twenty-four freeholders, ce 
diſcreet men of the ſaid county, whereof ſome 


ſixteen are ſelected and ſworn, and have their MI © 
charge to ſerve as the grand jury, the party ca 
indicted is to traverſe the indictment, or elſe to N. 


confeſs it, and ſo ſubmit himſelf to be fined as ef 
the court ſhall think meet (regard had to the K 
offence) except the puniſhment be certainly ap- th 
pointed (as often it is) by ſpecial ſtatutes. 

Tu juſtices of peace are many in every 


felons, and other malefactors of any ſort upon 
their firſt apprehenſion; and that juſtice to whom 
they are brought examineth them, and heareth 
their accuſations, but judgeth not upon it; only 
if he find the ſuſpicion but light, then he taketh 
bond with ſureties of the accuſed to appear either 


or felony; or elſe at the quarter-ſeſſions, if it be 
concerning riot or miſ- behaviour, or ſome other 
ſmall offence. And he alſo then bindeth to ap- 
pear thoſe that give teſtimony and proſecute the 


ſetteth the party at large. And at the aſſizes or 
ſeſſions (as the caſe falleth out) he certifieth the 
recognizances taken of the accuſed, accuſers, and 
witneſſes, who being there are called, and ap- 
pearing, the cauſe of the accuſed is debated ac- 
cording to law for his clearing or condemning, 
Bur if the party accuſed ſeem, upon pregnant 
matter in the accuſation, and to the juſtice to be 
guilty, and the offence heinous, or the offender 
| tak 
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taken with the manner, then the juſtice is to 

commit the party by his warrant called a mitti- 
ms, to the goaler of the common goal of the 

county, there to remain until the aſſizes. And 

then the juſtice is to certify his accuſation, ex- 

amination, and recognizance taken for the ap- 

pearances and proſecution of the witneſſes, ſo as 

the judges may, when they come, readily pro- 

ceed with him as the law requireth. 

Taz judges of the aſſizes as they be now be- Judges of af. 
come into the place of the antient juſtices in eyre, e in place of 
called Juſticiarii itinerantes, which in the prime judges in eyre 
Kings after the Conqueſt, until H. III. time Tewp. R. U. 
eſpecially, and after in lefſer meaſure even to 
R. II. time, did execute the juſtice of the realm; 
they began in this ſort. 

Tux King, not able to diſpatch buſineſs in his King's Bench, 
own perſon, erected the court of King's Bench; _— 
that not'able to receive all, nor meet to draw court, ſheriffs 
the people all to one place, there were ordained e 
counties, and the ſheriffs tourns, hundred courts, law days, dealt 
and particular leets, and law-days, as before men- ny in i Faſthe 
tioned, which dealt only with crown matters for ces in eyre 
the publick; but not the private titles of lands, def: 'of lanes 
or goods, nor the trial of grand offences of trea- or goods, and 
ſons and felonies, but all the counties of the 1 
realm were divided into fix circuits. And two which the 
learned men well read in the laws of the realm, meddle not in. 
were aſſigned by the King's commiſſion to every 
circuit, and to ride twice a year through thoſe 
ſhires allotted that circuit, making proclamation 
beforehand, a convenient time, in every county, 
of the time of their coming, and place of their 
ſitting, to the end the people might attend them 
in every county of that circuit., | 

Tur were to ſtay three or four days in every 
county, and in that time all the cauſes of thar 


county were brought before them by the parties 


grieved, and all the priſoners of the ſaid goal in 
H 4 every 
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every ſhire, and whatſoever controverſies ariſing 

concerning life, lands, or goods. | 
The authority TRE authority of theſe judges in eyre is in 
On Sen 22g Part tranſlated by act of parliament to juſtices of 
to juſtices of aſſhze, which be now the judges of circuits, and 
aſſixe. they to uſe the ſame ts that Juſtices in eyre 
5 did, to proclaim their coming every half year, 
and the place of their fitting. Ds 
Jaſtices of af Tur buſineſs of the juſtices in eyre, and of 
— 2 1 the juſtices of aſſize at this day is much leſſened, 
court of Com- for that in H. III. time there was erected the 
mon 12» 13 court of Common Pleas at Veſtminſter, in which 
UI. time. court have been ever fince, and yet are, begun 
and handled the great ſuits of lands, debts, be- 
nefices and contracts, fines for aſſurance of lands 
and recoveries, which were wont to be either in 
the King's Bench, or elſe before the juſtices in 
eyre. But the ſtatute of Mag. Chart. cap. 11. 5, 
is negative againſt it, v/2. Communia placita non 
ſequantur curiam noſtram, ſed teneantur in aliqu 
i loco certo; which locus certus muſt be the Common 
Joftices of ne Pleas; yet the judges of circuits have now five 

commiſſions. commiſhons by which they ſit. 

Oyer and ter- Tx firſt is a commiſſion of oyer and terminer, 
Which: che directed unto them, and many others of the beſt 
— of account, in their circuits; but in this commiſſion 
Ke. the judges of aſſize are of the Corum, ſo as with- 
out them there can be no proceeding | _ 
Tals commiſſion giveth them power to deal 
with treaſons, murders, and all manner of felo- 
nies and miſdemeanors whatſoever ; and this is 

3 the largeſt commiſſion that they have. 
eg on Txt ſecond is a commiſſion of goal-delivery, 
ro the judges that is -only to the judges themſelves, and the 
* re. of clerk of the afſize aſſociate: and by this com- 
. miſſion they are to deal with every priſoner in 
the goal, for what offence ſoever he be there, 
and to proceed with him according to the laws 
of the realm, and the quality of his offence; and 
they cannot by this commiſſion do any thing con- 
. | e 
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ſing I cerning any man, but thoſe that are priſoners in 
the goal. The courſe now in uſe of execution 
s in of this commiſſion of goal-delivery, is this. There 
5 of Ml is no priſoner but is committed by ſome juſtice 
and of peace, who before he committed him took his 
eyre examination, and bound his accuſers and wit- 
ear, neſſes to appear and proſecute at the goal-deli- 
very. This juſtice doth certify theſe examina- 
| of MW tions and bonds, and thereupon the accuſer is 
ned, called ſolemnly into the court, and when he ap- 
the WM peareth, he is willed to prepare a bill of indict- 
hich nent againſt the priſoner, and go with it to the 
gun grand jury, and give evidence upon their oaths, 
be- he nd the witneſſes ; which he doth: and then 
ands the grand jury write thereupon either Billa vera, 
r in and then the priſoner ſtandeth indicted, or elſe 
s in iznoramnus, and then he is not touched. The The manner of 
t. 5. brand jury deliver theſe bills to the judges in „ 
uon their court, and ſo many as they find indorſed juſtices of cir- 
% lila vera, they ſend for thoſe priſoners, then is Of che ;odpes 
mon Mt every man's indictment put and read to him, for the goat 


five and they ask him whether he be guilty or not: veg. 
if he ſaith Guilty, his confeſſion is recorded; if 
iner, he ſay Not guilty, then he is asked how he will 
beſt de tried; he anſwereth, By the country. Then 
Mon the ſheriff is commanded to return the names of 
twelve freeholders to the court, which free- 
holders be ſworn to make true delivery between 
the King and the priſoner ; and then the indict- 
ment is again read, and the witneſſes ſworn to 
peak their knowlege concerning the fact, and the 
priſoner is heard at large what defence he can 
make, and then the jury go together and conſult. 
And after a while they come in with a verdict of 
Guilty or Not guilty, which verdict the judges do 
record accordingly. If any priſoner plead Not guilty 
upon the indictment, and yet will not put himſelf | 
to trial upon the jury (or ſtand mute) he ſhall be 
and preſſect. | 
con- Tux judges, when many priſoners gre in the 
f « Pe , i a - * X ” goal, 
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goal, do in the end, before they go, peruſe every 
one... Thoſe that mere ndiced by the grand jury, 


and found Not guilty by the ſelect jury, they - 
judge to be quitted, and ſo deliver them out of ill 
the goal. 'Thoſe that are found Guilty by both # 
juries, they judge to death, and command the I m 


ſheriff to ſee execution done. Thoſe that refuſe  g. 
trial by the country, or ſtand mute upon the by 
indictment, they judge to be preſſed to death: f 
ſome, whoſe offences are pilfering under twelye 
pence value, they judge to be whipped. Thoſe * 
that confeſs their indictments, they judge to 


death, whipping, or otherwiſe, as their offence = 
requireth. And thoſe that are not indicted at all, a 
but their bill of indictment returned with 1820. Bil 
mus by the grand jury, and all other in the goal, vit 
againſt whom no bills at all are preferred, they WM no 
do acquit by proclamation out of the goal ; that 
one way or other they rid the goal of all the pri- ¶ cui 


ſoners in it. But. becauſe ſome priſoners have 
their books, and be burned in the hand, and ſo wh 
delivered, it is neceſſary to ſhew the reaſon thereof of 
This having their books is called their clergy, cal 
which in antient time began thus. wr 
Books allowed Fox the ſcarcity of the clergy in the realm of nu 
to clergy, &c. gland, to be diſpoſed in religious houſes, or for hre 
prieſts, deacons, and clerks of pariſhes, there wa for 
a prerogative allowed to the clergy, that if any Ml rec 
man, that could read as a clerk, were to be con- by 
demned to death, the biſhop of the dioceſe might, BM 11 


if he would, claim him as a clerk, and he was to | 
ſce him tried in the face of the court. V. 


WuETRER he could read or not, the book wa the 
prepared and brought by the Biſhop, and the judge the 
was to turn to ſome place as he ſhould think meet p,, 
and if the priſoner could read, then the Biſnop f for 

was to haye him delivered over unto him, to = Lib 
poſe of in ſome places of the clergy, as he hou" ber 
think meet: but if either the Biſhop would not var 
demand him, or that the priſoner could not read 28 
then was he to be put to death, AND 
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Arp this clergy was allowable in the ancient Clergyallowed 
times and law, for all offences, whatſoever they except neat,” 
were, except treaſon, and the robbing of churches pr a any. of 
of their goods and ornaments. But by many ſta- taken — 
tutes made ſince, the clergy is taken away for 1 ln murder. 
nurder, burglary, robbery, purſe-curting, horſe. ! Robbery, * 
ſtealing, and diverſe other felonies, particularized 4: Purſe-car- 
. ring. 5. Horſe- 
by the ſtatutes to the judges; and laſtly, by a geiling, and in 
ſtatute made 18 Elizabeth, the judges themſelves verſe other 


are appointed to allow clergy to ſuch as can read, OO 9 
being not ſuch offenders, from whom clergy is Singer are 
taken away by any ſtatute, and to ſee them 8 6 
burned in the hand, and ſo diſcharge them, with- {Xn burnedin 
out delivering them to the Biſhop; howbeit, the to aha 
Biſhop appointeth the deputy to attend the judges (Me pritoners 
with a book, to try whether they can read or Biſhop. 
not. 

Tux third commiſſion, that the judges of cir- 
cuits have, is a commiſſion directed to themſelves 
only, and the clerk of aſſize to take aſſizes, by 
which they are called juſtices of aſſize; and the 
office of thoſe juſtices is to do right upon writs 
called aſſizes, brought before them by ſuch as are 
wrongfully thruſt out of their lands. Of which 
number of writs there was far greater ſtore 
brought before them in ancient times than now; 
for that mens ſeizins and poſſeſſions are ſooner 
recovered by ſealing leaſes upon the ground, and 
by bringing an eje#ione firmæ, and trying their 
title ſo, than by the long ſuits of aſſizes. | 

Taz fourth commiſſion is a commiſſion to take 4. Commiſſion 
Nf Prius, directed to none but to the judges p. Nil | 
themſelves and their clerks of aſſizes, by which to two judges 
they are called juſtices of Niſi Prius. Theſe Ni ande cle: 
Prius happen in this ſort; when a ſuit is begun Nin Prius. © 
for any matter in one of the three courts, the 
King's Bench, Common Pleas, or the Exchequer 

ere above, and the parties in their pleadings do 
vary in a point of fact; as for example, if in an 
«tion of debt upon obligation the defendant de- 

| | nies 
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| nies the obligation to be his debt; or in any ac. 
tion of treſpaſs grown for taking away goods, 
the defendant denieth that he took them, or in 
action of the caſe for ſlanderous words, the de- 

fendant denieth that he ſpake them, Oc. 
Tux the plaintiff is to maintain and prove 
that the obligation is the defendant's deed, that 


he either took the goods, or ſpake the words; 


upon which denial and affirmation the law ſaith, 

that iſſue is joined betwixt them, which iſſue of 

the fact is to be tried by a jury of twelve men of 

the county, where it is ſuppoſed by the plaintif 

to be done, and for that purpoſe the judges of 

the court do award a writ of Venzre facias in the 

King's name to the ſheriff of that county, com- 

manding him to cauſe four and twenty diſcreet 
freeholders of his county, at a certain day, to 

try this iſſue ſo joined, out of which four and 

twenty, only twelve are choſen to ſerve. And 

that double number is returned, becauſe ſome 

may make default, and ſome be challenged upon 

kindred, alliance, or partial dealing. 

Tuksk four and twenty the ſheriff doth name 

and certify to the court, and withal, that he hath 

warned them to come at the day according to 

their writ. But becauſe at the firſt ſummons there 

falleth no puniſhment upon the four and twenty 

if they come nor, they very ſeldom or never ap- 

pear upon the firſt- writ ; and upon their default 

o Diſtringas. there is another writ * returned to the ſheriff, 
| The manncrof eommanding him to diſtrain them by their lands 
Foltices of cir- to appear at a certain day appointed by the writ, 
cuits. de which is the next term after, Niſi prius juſticiaril 
judges hold in 2oſtri ad aſſiſas capiendas venerint, &c. of which 
the taking of words the writ is called a Niſ Prius, and the 
1 judges of the circuit of that county in that va- 
cation, and mean time, before the day of appear- 

ance appointed for the jury above, here by their 
commiſſion of Niſi Prius, have authority to take 

the appearance of the jury in the county — 

| them, 
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them, and there to hear the witneſſes and proofs 
on both ſides, concerning the iſſue of fact, and 
to take the verdict of the jury, and againſt the 
day they ſhould have appeared above, to return 
the verdict read in the court above, which return 
is called a Paſtea. 1 0 

Arp upon this verdict, clearing the matter in 
fact, one way or other, the judges above give 
judgment for the party for whom the verdict is 
found, and for ſuch damages and coſts as the ju- 
ry do afſeſs. f et e 
By thoſe trials called Niſi Prius, the juries and 
the parties are eaſed much of the charge they 
ſhould be put to, by coming to London with their 
evidences and witneſſes; and the courts of West- 
ninſter are eaſed of much trouble they ſhould 
have, if all the juries for trials ſhould appear and 
try their cauſes in thoſe courts; for thoſe courts 
above have little leiſure now: though the juries come 
not up, yet in matters of great weight, or where 
the title is intricate or difficult, the judges above, 
upon information to them, do retain thoſe cauſes 
to be tried there, and the juries do at this day, 
in ſuch cauſes, come to the bar at Weſtminſter. 

Tux fifth commiſſion that the judges in their 5. Commiſſion 
circuits do ſit by, is the commiſſion of the peace * 
In every county of their circuit. And all the be juſtices of 
juſtices of the peace, having no lawful impedi- the ſheriff are 
ment, are bound ro be preſent at the aſſiges to to —_ the 
attend the judges, as occaſion ſhall fall out: if bounty. 9 
any make default, the judges may ſet a fine uon 
bim at their pleaſure and diſcretions. Alſo the 
heriff in every ſhire through the circuit, is to 
attend in perſon, or by a ſufficient deputy al- 
owed by the judges, all that time they be within 
the county, and the judges may fine him if he 
fail, or for negligence or misbehaviour in his office 

efore them; and the judges above may alſo fine 
the ſheriff, for not returning, or not ſufficient re- 


turning of writs before them. 


poſtea. 


Property 
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Property in lands, how gotten or transferred. 
I. By entry. , 
2. By deſcent. 


3. By eſchear. 
4. Mos uſually by conveyance. 


Of the proper I. 1 by entry is, where a man findeth 
ry eee Ta piece of land that no other poſſeſſeth, 
eat). or hath title unto, and he that ſo findeth it doth 
enter, this entry gaineth a property; this lay 

ſeemeth to be derived from this text, Terra dedit 

filiis hominum, which is to be underſtood, to thoſe 

that will till and manure it, and ſo make it yield 

fruit : and that is he that entereth into it, where 

no man had it before. But this manner of gain- 

ing lands was in the firſt days, and is not now of 

All lands in uſe in England, for that by the congueſt; all the 
England Were land of this nation was in the Conqueror's hands, 
ror's, and held and appropriated unto him; except religious and 
4 jt ins way church lands, and the lands in Kent, which by 
and church compoſition were left to the former owners, as 
lands. >: the Conqueror found them; ſo that no man but 
men of Kent- the biſhopricks, churches, and the men of Kent, 
can at this day make any greater title than from 
the conqueſt, to any lands in England; and lands 

poſſeſſed without any ſuch title, are in the crown, 

and not in him that firſt entereth, as it is by 

Lars lefr by land left by the ſea; this land belongeth to the 
che ſea belong. King, and not to him that hath the lands next ad- 
ng. joining, which was the ancient ſea- banks; thi 
is to be underſtood of the inheritance of lands, 

viz. that the inheritance cannot be gained b) 

the firſt entry. But an eſtate for another man 

life by out-laws, may at this day be gotten b) 

entry. As a man called A. having land convey: 

ed unto him for the life of B. dieth without ma- 

king any eſtate of it, there, whoſoever firſt er- 

tereth into the land after the deceaſe of A. gel- 

teth the property in the land for time of the con- 

| | 4 | tinuance 
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tnuance of the eſtate which was granted to A. 
for the life of B. which B. yet liveth, and there- 
fore the ſaid land cannot revert till B. die. And 
to the heir of A. it cannot go, for that it is not 


any eſtate of inheritance, but only an eſtate for 


another man's life; which is not deſcendable to the 
heir, except he be ſpecially named in the grant, 
viz, to him and his heirs. As for the executors 
of A. they cannot have it, for it is not an eſtate 
teſtamentary, that it ſhould go to the executors 
as goods and chattels ſhould, ſo as in truth no 
man can entitle himſelf unto thoſe lands; and 
therefore the law preferreth him that firſt enter- 
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ech, and he is called occapans, and ſhall hold it Occupancy. 


during the life of B. but muſt pay the rent, per- 
form the conditions, and do no waſte: and he may 
by deed aſſign it to whom he pleaſe in his life- 


time. But if he die before he aſſign it over, then 


it ſhall go again to whomſoever firſt entereth and 
holdeth; and ſo all the life of B. ſo often as it 


mall happen. | 
Ltkewrse, if any man doth wrongfully enter 
into another man's poſſeſſion, and put the right 


owner of the freehold and inheritance from it; 


he thereby getteth the freehold and inheritance 
by diſſeiſin, and may hold it againſt all men, but 
bim that hath right, and his heirs, and is called a 
ifſeifor. Or if any one die ſeiſed of lands, and 
befote his heir doth enter, one that hath no right 
doth enter into the lands, and holdeth them from 
the right heir, he is called an abator, and is law- 
ful owner againſt all men but the right heir. 

Axp if ſuch perſon abator or diſſeiſor (fo as 
the diſſeiſor hath quiet poſſeſſion five years next 
after the diſſeiſin) do continue their poſſeſſion, 
and die ſeiſed, and the land deſcend to his heir, 
they have gained 'the right to the poſſeſſion of 
the land againſt him that hath right, till he re- 
cover it by fit action real at the common law. 
And if it be not ſued for at the common law, 

: within 
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| within threeſcore years after the diſſeiſin, or abate. 
ment committed, the right owner hath loſt his 
right by that negligence. And if a man hath 
diverſe children, and the elder, being a baſtard, 
doth enter into the land, and enjoyeth it quietly 
during his life, and dieth thereof ſo ſeiſed, his 
heirs ſhall hold the land againſt all the lawful 
children, and their iſſues. | | | 
P Eo ERTx of lands by deſcent is, where a man 
hath lands of inheritance and dieth, not diſpo- 
ſing of them, but leaving it to go (as the law 
caſteth it) upon the heir. This is called a deſcent 
of law, and upon whom the deſcent is to light, 
is the queſtion. For which purpoſe, the law of 
inheritance preferreth the firſt child before all o- 
thers, and amongſt children the male before the fe- 
male ; and amongſt males the firſt born. If there 
be no children, then the brother ; if no brother, 
then ſiſters; if neither brothers nor ſiſters, then 
uncles, and for lack of uncles, aunts ; if none of 
them, then couſins in the neareſt degree of con- 
ſanguinity, with theſe three rules of diverſities 
Of deſcent: x, That the eldeſt male ſhall ſolely inherit; but 
three rules. jf jt come to females, then they being all in an 
equal degree of nearneſs ſhall inherit all together, 
and are called parceners, and. all they make vut 
Brother or ſiſ. one heir to the anceſtor. 2. That no brother nor 
22 — 2 ſiſter of the half blood ſhall inherit to his brother 
inherie ro his or ſiſter, but as a child to his parents: as for e 
. ample, if a man have two wives, and by either 
a child to his wife a ſon, the eldeſt ſon over living his father, 
— is to be preferred to the inheritance of the father, in 
; being fee-ſimple; but if he entereth and diet WM an 
without a child, the brother ſhall not be his heir, an 
becauſe he is of the half blood to him, but the bir 
uncle of the eldeſt brother or ſiſter of the whole Wi ca 
blood: yet if the eldeſt brother had died, or had the 
not entered in the life of the father, either b) IM ty, 
ſuch entry or conveyance, then the youngeſt bro fri 
ther ſhould inherit the land that the father had, WI tir 
although it were a child by the ſecond wife, be. 
| 4 "=. ors 
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fore any daughter by the firſt. The third rule 


about deſcents. That land purchaſed ſo by the 
party himſelf that dieth, is to be inherited; firſt, 
by the heirs of the father's ſide, then if he have 
none of that part, by the heirs of the mother's fide. 


Deſcents 


But lands deſcended to him from his father or 


mother, are to go to that ſide only from which 
they came, and not to the other fide. 

Tross rules of deſcent mentioned before are 
to be underſtood of fee-ſimples, and not of en- 
tailed lands, and. thoſe rules are reſtrained by 
ſome particular cuſtoms of ſome particular places: 
as namely, the cuſtoms of Kent, that every male 
of equal degree of childhood, brotherhood, or 
kindred, ſhall inherit equally (as daughters ſhall 
being parceners;) and in many borough towns 
of England, the cuſtom alloweth the youngeſt 
ſon to inherit, and ſo the youngeſt daughter. 
The cuſtom of Kent is called Gave/kind. The 
cuſtom of boroughs, Burgh- Engliſh. 

Axp there is another note to be obſerved in 
fe- ſimple inheritance, and that is, that every heir 


having fee-ſimple land or inheritance, be it by 


common law or by cuſtom, of either Gavelkind or 
Burgh-Engliſh, is chargeable ſo far forth as the 


Cuſtoms of 


certain place. 


value thereof extendeth, with the binding acts of 


the anceſtors from whom the inheritance deſcend- 
eth; and theſe acts are collateral incumbrances, 
and the reaſon of this charge is, Qui ſenutit com- 
modum, ſentire debet && incommodum five onus. As 


for example, if a man bind himſelf and his heirs Lrey heir ha? 
ving land is 
1 he , bound by the 
and his heirs, or do grant an annuity for him binding n of 


in an obligation, or do covenant by writing for him 


and his heirs, or do make a warranty of land, p he ber i 
binding him and his heirs to warranty : in all theſe med. 


caſes the law chargeth the heir after the death of 
the anceſtor with this obligation, covenant, annui- 
ty, and warranty ; yet with theſe three cautions : 
irſt, that the party muſt by ſpecial name bind 
himſelf and his heirs, OO grant and war- 


is anceſtors, 
* 


rant 
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rant for himſelf and his heirs; otherwiſe the heir 


is not to be touched. Secondly, that ſome action 


muſt be brought againſt the heir, whilſt the 
land or other inherirance reſteth in him unaliened 
away : for if the anceſtor die, and the heir, be. 


fore an action be brought againſt him upon thoſe 


Dyer 149. 
| Plowe. © 


Day and Pepp's 
_—_ 


bonds, covenants, or warranties, do alien awa 
the land, then the heir is clean diſcharged of the 
burden; except the land was by fraud conveyed 
away of purpoſe to prevent the ſuit intended a- 
gainſt him. Thirdly, that no heir is farther to be 


charged than the value of the land deſcended 


unto him from the ſame anceſtor that made the 


inſtrument of charge, and that land alſo, not to 


be fold out-right for the debt, but to be kept in 
extent, and at a yearly value, until the debt or 
damage be run out. Nevertheleſs, if an heir that 
is ſued upon ſuch a debt of his anceſtor do not 


deal clearly with the court when he is ſued, that 


Heir charged 
for his falſe 
__ plea. 


Property of 
lands by ct- 
cheat. 


is, if he come not in immediately, and by way 
of confeſſion ſet down the true quantity of his 
inheritance deſcended, and ſo ſubmit himſelf there- 
fore, as the law requireth, then that heir that o- 
therwiſe demeaneth himſelf, ſhall be charged of 
his own lands or goods, and of his money, for 


this deed of his anceſtor. As for example ; if a 


man bind himſelf and his heirs in an obligation 
of one hundred pounds, and dieth leaving but ten 
acres of land to his heir, if his heir be ſued upon 
the bond, and cometh in, and denieth that he 
hath any lands by deſcent ; and it is found againſt 
him by the verdict that he hath ten acres, this 
heir ſhall be now charged by his falſe plea of his 
own lands, goods and body, to pay the hundred 
pound, although the ten acres be not worth ten 
pound. 8 

PRoprxrr of lands by eſcheat, is where the 
owner died ſeiſed of the lands in poſſeſſion with- 


out child or- other heir, thereby the land, for 


lack of other heir, is ſaid to eſcheat to the * 
| Ml 
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Ust or rue Law: 3 
of whom it is holden. This lack of heir happen- 
eth principally in two caſes: Firſt, where the Two cauſes of 


land's owner is a baſtard. Secondly, where he is "x. ay 
attainted of felony or treaſon. | 
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For neither can a 2. Attauder f 
baſtard have any heir, except it be his own child, treaſon, felony. 
nor a man attainted of treaſon, although it be 
his own child. _ | 
Ueon attainder of treaſon the King is to have Artainder of | 
the land, although he be not the lord of whom *£399 54 
it is held, becauſe it is a royal eſcheat. But for though 1auds_ 
felony it is not ſo, for there the King is not to % 
have the eſcheat, except the land be holden of wiſe in arc4in- 


3 . der of tjelony, 
him: and yet where the land is not holden of £7 * "2 


him, the King is to have the land for a year and the King he! 


a day next enſuing the judgment of the attainder, . A 
with a liberty to commit all manner of waſte vattun. 

all that year in houſes, gardens, ponds, lands, and 

woods. 

Ix theſe eſcheats two things are eſpecially to In ets, 
be obſerved ; the one is, the tenure of the lands, I. 
becauſe it directeth the perſon to whom the eſ- ef the atcain- 
cheat belongeth, viz. the lord of the manor of der. 
whom the land is holden. 2. The manner of ſuch 
attainder which draweth with it the eſcheat. Con- 
cerning the tenures of lands, it is to be under- 
ſtood, that all lands are holden of the crown ei- 
ther mediately or immediately, and that the eſ- 
cheat appertaineth to the immediate lord, and not 
to the mediate. The reaſon why all land is hol- 
den of the crown immediately, or by meſne 
lords, is this. | | 

TRR Conqueror got by right of conqueſt all The Conque: 
the land of the realm into his own hands in fene all che 
demeſne, taking from every man all eſtate, tenure, realm into his 
property and liberty of the ſame, (except religi- gd and re: 
ous and church lands, and the land in Kent : ) and ſervices, 
and ſtill as he gave any of it out of his own hand, 
he reſerved ſome retribution of rents, or ſervices, 
or both, to him and to his heirs ; which reſerva- 
tion is that which is called the tenure of land. 
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132 Us or ru Law: 
. which reſervation he had four inſtitutions, 
ER infticored, Exceeding politick and ſuitable to the ſtate of a 
The reſervati- conqueror. : 


13 '” I. SEEING his people to be part Nor mans, and 
2. Marriage of part Saxons, the Normans he brought with him, 
the wards. | : 7 
2. Horſe for the Saxons he found here; he bent himſelf to 
ſervice. _, conjoin them by marriages in amity, and for that 
Lalty. Purpoſe ordains, that if thoſe of his nobles, 


4.Primerfeiin- knights, and gentlemen, to whom he gave great 
ohe err rewards of Jands ſhould die, leaving their heir 
in the reſerva- within age, a male within twenty-one, and a 
EET female within fourteen years, and unmarried, then 
that vis tenant the King ſhould have the beſtowing of ſuch heirs 
uld keepa . : 4 | . 
horſe of ſer. in marriage in ſuch a family, and to ſuch perſons 
pod ſerve as he ſhould think meet; which intereſt of mar. 
ſelf, when the Tiage went ſtill implyed, and doth at this day in 
King went to every tenure called knight-ſervice. 

Tu ſecond was, to the end that his people 
ſhould till be conſerved in warlike exerciſes and 
able for his defence. When therefore he gave 
any good portion of lands, that might make the 
party of abilities or ſtrength, he withal reſerved 
this ſervice, that that party and his heirs having 
ſuch lands, ſhould keep a horſe of ſervice conti- 
nually, and ſerve upon him himſelf when the 
King went to wars ; or elſe having impediment to 
excuſe his own perſon, ſhould find another to 
ſerve in his place: which ſervice of horſe and 
man, is a part of that tenure called knight-ſer- 

vice at this day. | 
Bur if the tenant himſelf be an infant, the 
King is to hold this land himſelf until he come to 
full age, finding him meat, drink, apparel, and 
other necefſaries, and finding a horſe and a man 
with the overplus, to ſerve in the wars as the 
tenant himſelf ſhould do if he were at full age. 
Bor if this inheritance deſcend upon a woman 
that cannot ſerve by her ſex, then the King is 


not to have the lands, ſhe being of fourteen 
years 


: Usk or THE Law. 2 

years of age, becauſe ſhe is then able to have an 

husband that may do the ſervice in perſon. 1 
* Tre third inſtitution, that upon every gift e 

of land the King reſerved a vow and an oath to ror was, that 

bind the party to his faith and loyalty ; that vow 2 = 

was called homage, the oath fealty. Homage vow, 

js to be done kneeling, holding his hands between | — 

the knees of the lord, ſaying in the French tongue, 

become your man of life and limb, and of 

earthly honour. Fealty is to take an oath upon a 

book, that he will be a faithful tenant to the 

King, and do his ſervice, and pay his rents ac- 

cording to his tenure. 
+ Tux fourth inſtitution was, that for recog- +. 2 

nition of the King's bounty by every heir ſuc- nirion of the 

ceeding his anceſtor in thoſe knight-ſervice lands, —_ 8 

the King ſhould have primer ſoiſin of the lands, pay one year's 

which is one year's profit of the lands; and un- p99 of the 

til this be paid, the King is to have poſſeſſion of primer ſeilin. 

the land, and then to reſtore it to the heir; which 

continueth at this day in uſe, and is the very 

cauſe of ſuing livery, and that as well where the 

heir hath been in ward as otherwiſe. | 
Tuxsk before-mentioned be the rights of the Knight ſervice 

tenure, called knight-ſervice in capite, which is as tenure de per- 

much as to ſay, tenure de perſona regis, and caput ſona regis. 

being the chiefeſt part of the perſon, it is called 


a tenure in capite, or in chief. 


* Aid money to make the King's eldeſt ſon a knight, or to 
marry his eldeſt daughter, is likewiſe dye to his Majeſty from 
frery one of his tenants in knight-ſervice, that hold by a whole 
ke 20 5. and from every tenant in ſocage, if his land be worth 
oy per ann. 205. Vide N. 3. | | 

TE ge was likewiſe due unto the King from his tenant 
by knight-ſervice : when his Majeſty made a voyage royal to war 
Zunſt another nation, thoſe of his tenants that did not attend 
lim there for forty days with horſe and furniture fit for ſervice, 
vere to be aſſeſſed in a certain ſum by act of parliament, to 
ie paid unto his Majeſty ; which afſeſſinent is called eſcuage. 


Ta Anp 
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Fre by Ap it is alſo to be noted, that as this tenure 


0 pay in capite by knight-ſervice generally was a ęreat 
. ſafety to the crown, ſo alſo the Conqueror infti- 
;v her, „nien tured other tenures in capzte neceſſary to his eſtate; 
dne yea''s as namely, he gave divers lands to be holden of 
lande ſo tell, him by ſome ſpecial ſervice about his perſon, or 
85 _ by bearing ſome ſpecial office in his houſe, or in 
ry. the field, which have knight-ſervice and more in 
Perry erjeanty. them, and theſe he called tenures by grand ſer- 
jeanty. Alſo he provided upon the firſt gift of 
lands, to have revenues by continual ſervice of 
plougbiug his land, repairing his houſes, parks, 
pales, caſtles, and the like. And ſometimes to a 
yearly proviſion of gloves, ſpurs, hawks, horſes, 
hounds and the like; which kind of reſervations 
are called alſo tenures in chief, or in capite of the 
King; but they are not by knight-ſervice, becauſe 
they required no perſonal ſervice, but ſuch things 
as the tenants may hire another to do, or provide 
The inſtitution for his money. And this tenure is called a tenure 
e. by ſocage in capite, the word ſocagium ſignifying 
it is now turn- the plough ; howbeit in this latter time, the ſer- 
ten-. vice of ploughing the land is turned into money 
- rent, and ſo of haryeſt works, for that the Kings 
do not keep their demeſne in their own hands, 
as they were wont todo; yet what lands were 
de antiquo dominio coronæ, it well appeareth in the 
records of the exchequer called the book of 
| Doomſday. And the tenants by ancient demeſne, 
have many immunities and privileges at this day, 
that in ancient times were granted unto thoſe te- 
nants by the crown; the particulars whereof are 

too long to ſet down. | | 
'THEsSE tenures in. capite, as well that by ſocage, 
as. the others by knight-ſervice, have this pro- 
perty; that the tenants cannot alien their lands 
without licenſe of the King: if they do, the 
King is to have a fine for the contempt, and may 
ſeize the land, and retain it until the fine by 
| £ 5 pa! „ 
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paid. And the reaſon is, becauſe the King would 
have a liberty in the choice of his tenant, ſo that 
no man ſhould preſume to enter into thoſe lands, 
and hold them (for which the King was to have 
thoſe ſpecial ſervices done him) without the King's 
leave ; this licenſe and fine as it is now digeſted 


is eaſy and of courſe. 


THERE is an office called the office of aliena- Office of alies 


G - | Eg nation. 
tion, where any man may have a licenſe at a enfe of 2. 


reaſonable rate, that is, at the third part of one lienation is the 
year's value of the land moderately rated. A te- a 
nant in capite by knight- ſervice or grand ſerjean- of the land mo- 
ty, was reſtrained by ancient ſtatute, that he ly rated. 
ſhould not give nor alien away more of his lands, | 
than that with the reſt he might be able to do 

the ſervice due to the King ; and this is now out 

of uſe. | 

Axp to this tenure by knight-ſervice in chief, Aid, What. 
was incident that the King ſhould have a certain 3 
ſum of money called aid, due to be ratably levi- in capie, paid 
ed amongſt all thoſe tenants proportionably to his N gelt 
lands, to make his eldeſt ſon a knight, or to marry Gn "a knight, 
eldelt davghe 
ANp it is to be noted, that all thoſe that hold — " 
lands by the tenure of ſocage in capite (although — 
not by knight-ſervice) cannot alien without li- pite. 
cenſe, and they are to ſue livery, and pay primer | 
ſeiſin, but not to be in ward for body or land. 

By example and reſemblance of the King's po- How manors 
licy in theſe inſtitutions of tenures, the great men dated were 
and gentlemen of this realm did the like ſo near — 
% they could; as for example, when the King in imir-tion of 


tad given to any of them two thouſand acres of the King in the 


initi:utions ot 


land, this party purpoſing in this place to make tenutes. A ma. 
his dwelling, or (as the old word is) his manſion- nere, the word 
houſe, or his manor-houſe, did deviſe how he 
Night make his land a complete habitation to 
ſipply him with all manner of neceſſaries; and 
fir that purpoſe, he would give of the uttermoſt 
Rirts of thoſe two thouſand acres, 100 or 200 

85 | I 4 acres, 


| 
| 
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Knight-ſervice acres, or more or leſs, as he ſhould think meet, 
b commen to one of his moſt truſty ſervants, with ſome re- 


ſons. ſervation of rent to find a horſe for the wars, 
elief is 51. to 


be paid by eve- and go with him when he went with the King to 


opener by the wars, adding vow of homage, and the * oath 
to hi lord, &e. Of fealty, wardſhip, marriage, and relief. This 
; relief is to pay five pound for every knight's fee, 
or after the rate for more or leſs at the entrance 
of every heir ; which tenant ſo created and placed, 
was and is to this day called a tenant by knight- 
ſervice, and not by his own perſon, but of his 


manors; of theſe he might make as many as he 


Do tenure would. Then this lord would provide that the 


reſerved by the land which he was to keep for his own uſe, ſhould 
' be ploughed, and his harveſt brought home, his 
Houſe repaired, his park paled, and the like: and 

for that end he would give ſome leſſer parcels to 

ſundry others, of twenty, thirty, forty, or fifty 

acres : reſerving the ſervice of ploughing a certain 

quantity, or ſo many days of his land, and certain 

harveſt works or days in the harveſt to labour, 

or to repair the houſe, park pale, or otherwiſe, 

or to give him for his provifion, capons, hens, 

pepper, cumin, rofes, gilliflowers, ſpurs, gloves, 

or the like; or to pay him a certain rent, and to 

be {worn to be his faithful tenant, which tenure 

was called a ſocage tenure, and is fo to this day, 

3 vices are turned into money rents. | 

Relief of te- 1 Tk tenants in ſocage at the death of every 


howbeit moſt of the ploughing and harveſt ſer- | 


hant in ſocage, 


one year's rent tenant were to pay relief, which was not as knight 
znd 'no ward: ſervice is, five pound a knight's fee: But it wa, 
rofic ypon the and ſo is ſtill, one year's rent of the land; ard 


Aying of the no wardſhip or other profit to the lord. The 


ne remainder of the two thouſand acres he kept d 


* Knight-ſervice tenure created by the lord, is not a tenu® 
by knight-ſervice of the perſon of the lord, but of his manor 
' + Aid money and eſcuage money is likewiſe due unto the lows 
of their tenants, vide N. 3 1 


hm? 
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himfelf, which he uſed to manure by his bond- 

men, and appointed them at the courts of his 

manor how they ſhould hold ir, making an entry 

of it into the roll of the remembrances of the 

acts of his court, yet ſtill in the lord's power to 

take it away; and therefore they were called te- 

nants at will, by copy of court-roll ; being in villenage or 
truth bond-men at the beginning : but having ob- — 
tained freedom of their perſons, and gained a — 
cuſtom by uſe of occupying their lands, they 

now are called copyholders, and are ſo privileged, 

that the Jord cannot put them out, and all 

through cuſtom. Some copyholders are for lives, 

one, two, or three ſucceſſively ; and ſome inheri- 

tances from heir to heir by cuſtom; and cuſtom 

ruleth theſe eſtates wholly, both for widows e- 

ſtates, fines, heriots, forfeitures, and all other 

things, „„ 

Manoks being in this ſort made at the firſt, Court baron, 
reafon was that the lord of the manor ſhould r. ch he uſe ot 
hold a court, which is no more than to aſſemble 

his tenants together at a time by him to be ap- 

pointed; in which court he was to be informed 

by oath of his tenants, of all ſuch duties, rents, 

reliefs, wardſhips, copy-holds, or the like, that 

had happened unto him; which information is 

called a preſentment, and then his bailiff to ſeize 

and diſtrain for thoſe duties if they were denied 

or with-holden, which is called a court-baron : 

and herein a man may ſue for any debt or treſ- 

paſs under forty pound value, and the freehol- 

ders are to judge of the cauſe upon proof pro- 
duced upon both ſides, And therefore the — Suit to the 
holders of theſe manors, as incident to their te- fo ie * | 
nures, do hold by ſuit of court, which is to to the renure 
come to the court, and there to judge between 2 1 
party and party in thoſe petty actions; and alſo © 

to inform the lord of duties, rents, and fervices 

unpaid to him from his tenants. By this courſe 

s diſcerned wha be the lords of lands, ſuch as, 
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if the tenants die without heir, or be attainted of 
felony or treaſon, ſhall have the land by eſchear. 
What attain- Now concerning what attainders ſhall give the 
ann ll giye eſcheat to the lord; it is to be noted, that it muſt 
the lord. Ar- either be by judgment of death given in ſome 
1 BY court of record againſt the felon found guilty by 
By verdict or verdict, or confeſſion of the felony, or it muſt be 

nr,” by out-lawry of him. | 
give the lands THE out-lawry groweth in this ſort; a man i; 
rorne lord. indicted for felony, being not in hold, ſo as he 
ger by out- cannot be brought in perſon to appear and to be 
[ny tried, inſomuch that proceſs of capias is there- 
fore awarded to the ſheriff, who not finding him, 
returneth, non eſt inventus in balliva mea ; and 
thereupon another capzas is awarded to the ſheriff, 
who likewiſe not finding bim maketh the fame 
return; then a writ called an exigent is directed 
to the ſheriff, commanding him to proclaim him. 
in his county-court five ſeveral court-days, to WM me 
yield his body; which if the ſheriff do, and the 
party yield not his body, he is ſaid, by the de- wi 
fault, to be out-lawed, the coroners there ad- 10 
judging him out- lawed, and the ſheriff making bs 
the return of the proclamations, and of the judg- lar 
ment of the coroners upon the backſide of the MI 
writ. This is an attainder of felony, whereupon WM t;« 
the offender doth forfeit his lands by an eſcheat his 

to the ford of whom they are holden. 

prayer of the Bor note, that a man found guilty of felony ſel 
clergy. by verdict or confeſſion, and praying his clergy, wb 
and thereupon reading as a clerk, and ſo burnt in WF ch. 
the hand and diſcharged, is not attainted ; be- 
cauſe he by his clergy preventeth the judgmem WF ig 
of death, and is called a clerk convict, who an 
loſeth not his lands, but all his goods, chatte il the 
leaſes, and debts. : | to 
He that Kad. So a man indicted, that will not anſwer nor put | 
jeireth no himſelf upon trial, although he be by this to 10 
lands, except have judgment of preſſing to death, yet he dot i the 


ber treaſon. forfeit no lands, but goods, chattels, __ -_ * 
5 „ - | debt, . 
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debts, except his offence be treaſon, and then he 
forfeiteth his lands to the crown. | 

So a man that killeth himſelf ſhall not loſe his He that killeth 
lands, but his goods, chattels, leaſes, and debts. 3 
80 of thoſe that kill others in their own defence, chattels. 
or by misfortune. 

A man that being purſued for felony, and fly- Flying for fe- 
eth for it, loſeth his goods for his fly ing, although > 2 
he return and is tried, and found not guilty of 
the fact. | Fe Rey | 

So a man indicted of felony, if he yield not He that yield- 
his body to the ſheriff until after the exigent of — e 
proclamation is awarded againſt him, this man gent for felo- 
doth forfeit all his goods for his long ſtay, al- pl, — 
though he be not found guilty of the felony ; but ; 
none is attainted to loſe his lands, but only ſuch 
as have judgments of death by trial upon verdict, 
or their own confeſſion, or that they be by judg- 
ment of the coroners out-lawed, as before. | 

BesIDes the eſcheats of lands to the lords of Lands entailed 
whom they be holden for lack of heirs, and by ig 
attainder for felony (which only do hold place fon. 
in fee-ſimple lands) there are alſo forfeiture of 
lands to the crown by attainder of treaſon; as 
namely, if one that hath entailed lands commit stat. 26 H. 8. 
treaſon, he forfeiteth the profits of the lands for 
his life to the crown, but nor to the lord. | 
Ap if a man having an eſtate for life of him- Tenane for life 
ſelf, or of another, commit treaſon or felony, the <vmirteth 


: treaſon or felo- 
whole eſtate is forfeited to the crown, but no eſ- ny, there ſhall 


cheat to the lord, N ono 
Bur a copy-hold, for fee-ſimple, or for life, 
is forfeited to the lord, and not to the crown; 
and if it be entailed, the lord is to have it during 
the life of the offender only, and then his heir is 
to have it. | | 
Tux cuſtom of Kent is, that Gavelkind land 
is not forfeitable nor eſcheatable for felony : for 
they have an'old ſaying ; the father to the bough, 
ang the ſon to the plough, r 
vp 8 ; 
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The wife lo- Tx the husband was attainted, the wife was to 
notwichſtand- loſe her thirds in caſes of felony and treaſon, but 


ing che buſ- yet ſhe is no offender ; but at this day it is holden 


Artainder in 1. THAT men attainted of felony or treafon, 


felony or trez- by verdict or confeſſion, do forfeit all the lands 
on by verdict, : a . 
confeffion or they had at the time of their offence committed, 
1 and the King or the lord, whoſoever of them 
has from the hath the eſcheat or forfeiture, ſhall come in and 
re of the of avoid all leaſes, ſtatutes, or conveyances done by 
ce commit- . 
ted. the offender, at any time ſince the offence done, 
And ſo is the law clear alſo, if a man be attainted 
for treaſon by out-lawry ; but upon attainder of 
felony by out-lawry, it hath been much doubted 
by the law books, whether the lord's title by eſ- 
cheat ſhall relate back to the time of the offence 
done, or only to the date or teſt of the writ of 
exigent for proclamation, whereupon he is out- 
lawed; howbeit, at this day it is ruled, that it 
ſhall reach back to the time of his fact; but for 
goods, chattels, and debts, the _ title ſhall 
_ ir s look no further back than to thoſe goods, the 
tender of our- Party attainted by verdi& or confeſſion had at 
22 the time of the verdi&t and confeſfion, given or 
attainder by made, and in out-lawries at the time of the exi- 
verdict, con- gent, as well in treaſons as felonies: wherein it 1 
on, and | | 3 
out-lawry, as to be obſerved, that upon the parties firſt appre- 
ro their rela- henſion, the King's officers are to ſeize all the 
rion for the her 
forfeiture of goods and chattels, and preſerve them. together, 
— and diſpending only ſo much out of them, as is fit 
ttles. 3 . . ith 
The King's ol for the ſuſtentation of the perſon in priſon, with- 
ers to ſeize a gy ; ; 1 vic- 
felon's gol as Out any waſting, or diſpoſing them until con 4 
and chattels. tion; and then the property of them is in the 
crown, and not before. | 
A perſon at- Ir is alſo to be noted, that perſons attainted for 


tainted | 3 
urchaſe, but felony or treaſon, have no capacity in them to 


it hallberothe take, obtain or purchaſe, ſave only to the uſe of 


Hipg's uſe, the King, until the party be pardoned. we” — 
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y giveth not back his lands or goods, without There can be 


but WW a ſpecial patent of reſtitution, which cannot re- jo blood. — 
den ſore the blood without an act of parliament. So our act of par- 
the f a man have a ſon, and then is attainted of fe- à pardon _ 


lony or treaſon, and pardoned, and purchaſeth — Fog = 
lands, and then hath iſſue another ſon, and dieth ; the heir begor 
7 


on, the ſon he had before he had is pardon, although 77 after ball 
nds WM be be his eldeſt ſon, and the patent have the lands. _ 
ed, WM vords of reſtitution to his lands, ſhall not inherit, 
em but his ſecond ſon ſhall inherit them, and not the 
and Wl firſt; becauſe the blood is corrupted by the attain- 
by der, and cannot be reſtored by patent alone, but 


by act of parliament. And if a man have two 
ſons, and the eldeſt is attainted in the life of his 
father, and dieth without iſſue, the father living, 
ted the ſecond ſon ſhall inherit the fither's lands; but 
ef.. if the eldeſt ſon have any iſſue, though he die in 
nce the life of his father, then neither the ſecond ſon, 
ef nor the iſſue of the eldeſt, ſhall inherit the fa- 
Jut- ther's lands, but the father ſhall there be account- 
Wis ed to die without heir; and the land ſhall eſ- 
for cheat, whether the eldeſt ſon have iſſue or not, 
hall afterward or before, though he be pardoned after 
the the death of his father. 


exi- Property of lands by conveyance, is firſt di- 
I» fiributed into eftates, for years, for life, in 
tail, and fee-fumple. 
1 eſtates are created by word, by wri- Property of 
L ting, or by record. For eſtates of years, 3 dei 
which are commonly called leaſes for years, they ded into, 
are thus made; where the owner of the land a- Fates in 
feeth with the other by word of mouth, that 2. In rail. 
the other ſhall have, hold, and enjoy the land, to - For years- 
ke the profits thereof for a time certain of years, 
months, weeks or days, agreed between them ; 
and this is called a leaſe parol; ſuch a leaſe may 
made. by writing poll or indented. of deviſe, 
| grant, 


n a Wit of e r — — eo — — — — _ 
nn. * Te ICED: 3-25 4; be =omrfnnng” ned — — 


— 


* wo — 2 * — - .- — — 0 a — — — - — — — — — — — 
- pd ET TITS = a 8 — 1 : "2 EET > ESE —_ — — — === 
a = n a " 1 — ” 2 4 = ” a - 5 — — . ne ne = - ——— * 
0 2 4 2 III 259 7 r . — — = er — — — SS. Re — —— 
— — 12 * * * . — , Yn I _— * _ — * LY _ - = — 7 = — — —— — IC - dn — : * 
1 e 7 * v 9 : 8 = rr / bs 72 * 5 * d 2 * 2 7 IRE 1 — r 


* 
— = SAD we. 
* 


25 — _ 


f 
| 
j 


* "7 = 


— 4 * 

= bs e777 Rh - ne 2 5 : 2 
Fs: > — SF Een 1% 
2 3 A et Ns OE 


* 


142 Us or THe Law. 


grant, and to farm let, and ſo alſo by fine of re- 
cord; but whether any rent be reſerved or no, it 
is not material. Unto theſe leaſes there may be 
Leaſes for annexed ſuch exceptions, conditions, and cove- 


years, they $® nants, as the parties can agree on. They are 
tors, and not Called chattels real, and are not inheritable by the 
ro the heirs.  NEirS, but go to the executors, and adminiſtra- 
be forfeired by tors, and be ſaleable for debts in the life of the 
1 n. owner, or in the executors or adminiſtrators hands 
2. Felony, by writs of execution upon ſtatutes, recognizan- 
Ys 1 ces, judgments of debts or damages. IT hey be 
Bimſelf 5 alſo torfeitable to the crown by out-lawry, by at- 
5. for tying. tainder for treaſon, felony, or premunire, Killing 
: wi .. f ND 
out, c. himſelf, flying for felony, although not guilty of 
7; one. the fact, ſtanding out, or refuſing to be tried by 
8. Petty larce · the country, by conviction of felony, by verdict 
bond the fe without judgment, petty larceny, or going beyond 
without li- the ſea without licence. N 

Es won THEY are forfeitable to the crown, in like man- 
ſtar. ſtaple, 
4. mens lands, by extending for debt upon judgment 
ſhip of body in any court of record, ſtatute merchant, ſtatute 
_——— ſtaple, recognizances ; which being upon ſtatutes, 
forfeitable. are called tenants by ſtatute merchant, or ſtaple, 
the other tenants by elegit, and by wardſhip of 
body and lands : for all theſe are called chattels 
real, and go to the executors and adminiſtrators, 
and not to the heirs; and are ſaleable and forteit- 

able as leaſes for years are. 
1 life. Lraszs for lives are alſo called free-holds: 
ble. they may alſo be made by word or writing. 
| There muſt be livery and ſeiſin given at the ma- 
king of the leaſe by him, whom we call the leſſor; 
who cometh to the door, backſide, or garden, it 
it be a houſe; if not, then to ſome part of the 
land, and there he expreſſeth, that he doth grant 
unto the taker, called the leſſee, for term of his life: 
| and in ſeiſin thereof, he delivereth to him a turß 
lodorſement of twig, or ring of the door: and if the leaſe. be b 


. KC. writing, then commonly there is a note written 2 


J. 


ner as leaſes for years, or intereſt gotten in other 
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the backſide of the leaſe, with the names of thoſe 
witneſſes who were preſent at the time of the 
livery of ſeiſin made. This eſtate is not ſaleable Leaſe for life 
by the ſheriff for debt, but the land is to be ex- [9 2. „ 
tended for a yearly value, to ſatisfy the debt. for debr, Wb 
It is not forfeitable by our-lawry, except in cafes ended 
of felony, nor by any of the means before men- 
tioned, of leaſes for years; ſaving in an attain- 
der for felony, treaſon, premunire, and then 
only to the crown, and not to the lords by eſ- 
cheat. | | 
Axp though a nobleman or other have liberty A man that 
by charter, to have all felons good; yet a tenant fath bona fe- 
holding for term of life, being attainted of felo- ter hall noe 
uf; Rn unto the King, and not to this leaſe For i 
an. e attainted. 
Ir a man have an eſtate in lands for another 
man's life, and dieth; this land cannot go to his 
heir, nor to his executors, but to the party that 
firſt entreth ; and he is called an occupant, as be- Occupant: 
fore hath been declared. 1 5 
A leaſe for years or for life may be made alſo Of eſtate tails, 
by fine of record, or bargain and ſale, or cove- 94 how foch 
nant to ſtand ſeized upon good conſiderations of be limited. : 
marriage, or blood ; the reaſons whereof are here- 
after expreſſed. 
 EnTtaits of lands are created by a gift, with 
livery and ſeiſin to a man, and to the heirs of his 
body; this word (body) making the entail, may 
be demonſtrated and reſtrained to the males or 
females, heirs of their two bodies, or of the bo- 
dy of either of them, or of the grandfather or 
father, 5 | | | 
ExTAarrs of lands began by a ſtatute made in By the ſtar. of 
Ed. I. time, by which alſo they are ſo much in Fd. I. mae 
lrengthened, as that the tenant in tail could not ann” in tail 
Put away the land from the heir by any act of e 
conveyance or attainder; nor let it, nor incumber chat they were 


f i not forfeitable 
it, longer than his own life. * 
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The great in- Bur the inconvenience thereof was great, for 
convenience 8 

that enſued by that means, the land being ſo ſure tied upon 
thereof. the heir as that his father could not put it from 


him, it made the ſon to be diſobedient, negligent, 


and waſtful; often marrying without the father's | 
conſent, and to grow inſolent in vice, knowing, 


that there could be no check of diſinheriting hini, 
It alſo made the owners of the land leſs fearful 
to commit murders, felonies, treaſons, and man- 
ſlaughters; for that they knew none of theſe ads 
could hurt the heir of his inheritance, It hinder- 
ed men that had entailed lands, that they could 
not make the beſt of their lands by fine and im- 
provement, for that none upon ſo uncertain an 
eſtate as for term of his own life, would give 
him a fine of any value, nor lay any great ſtock 
upon the land, that might yield rent impro- 

| ved. 8 

The prejudice LasrI y, thoſe entails did defraud the crown, 

ceived thereby. and many ſubjects of their debts ; for that the 
land was not liable longer than his life-time; 
which cauſed, that the King could not ſafely 
commit any office of account to ſuch whoſe lands 
were entailed, nor other men truſt them with 
loan of money. | 


TRkskE inconveniencies were all remedied by 


acts of parliament; as namely, by acts of parli- 

The ſtar. 4 H ment later than the acts of entails, made 4 H, 
Vill te ber VII. 32 H. VIII. A tenant in tail may diſin- 
n herit his ſon by a fine with proclamation, and ma) 
5 by that means alſo make it ſubject to his debts 
and ſales. | = 

26 H. VIII. By a ſtatute made 26 H. VIII. a tenant in tail 
doth forfeit his lands for treaſon ; and by another 

32 H. VIII. act of parliament, 32 H. VIII. he may make 
leaſes good againſt his heir for one and twent) 

years, or three lives; ſo that it be not of his 

chief houſes, lands, or demeſne, or any leaſe in 

reverſion, nor leſs rent reſerved than the tenant 


have paid moſt part of one and twenty Ye" 
4 1 before, 


fot 
pon 
rom 
ent, 


er's | 


ing, 
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rful 
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it ſhould hold r him. And more 
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before, nor have any manner of diſcharge for do- 


ing waſtes and ſpoils: by a ſtatute made 33 H. 33 H. vin. 


VIII. tenants of entailed lands are liable to the 45, Aste gt. 


King's debts by extent, and by a ſtatute made vileges. 
13 and 39 Eliꝝ. they are ſaleable for the arrear- 


ages upon his account for his office ; ſo that now 


it reſteth, that entailed lands have two privileges | 

only, which be theſe. Firſt, not to be forfeited 1. Not forfeie: 

for felonies. Secondly, not to be extended for ble for felony, 

debts after the parties death, except the entails be nr Gag = 

cut off by fine and recovery. — 
Bur it is to be noted, that ſince theſe nota- — — 

ble ſtatutes, and remedies provided by ſtatutes, do not fo exciude 

dock entails, there is ſtart up a deviſe called per- If he do, ts 

petuity, which is an entail with an addition of a {vir his 

proviſo conditional, tied to his eſtate, not to put ang = 

away the land from his next heir; and if he do, to Gg. 4 

forfeit his own eſtate. Which perpetuities, if they ty, which Hom 

ſhould ſtand, would bring in all the former incon- Jil with an 

veniencies ſubject to entails, that were cut off by Theſe perpe- 

the former mentioned ſtatutes, and far greater; gies would 

for by the perpetuity, if he that is in poſſeſſion former — 

ſtart away never ſo little, as in making a leaſe, or {quencies of 

ſelling a little quillet, forgetting after two or three The inconve- 

deſcents, as often they do, how they are tied; gefgies of _ 

the next heir muſt enter, who peradventure is his ties. 9 

ſon, his brother, uncle, or kinſman: and this 

raiſeth unkind ſuits, ſetting all that kindred at 

Jars, ſome taking one part, ſome another, and the 

principal parties waſting their time and money in 

ſuits of law. So that in the end they are both 

conſtrained by neceſſity to join both in a ſale of 

the land, or a great part of it, to pay their debts, 

occaſioned through their ſuits : and if the chiefeſt 

of the family for any good purpoſe of well ſeat- 

ng himſelf, by ſelling that which lieth far off, is 

to buy that which is near, or for the advance- 

ment of his daughters or younger ſons, ſhould 


tave reaſonable cauſe to ſell, this perpetuity, if 


than 
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than that, where many are owners of inheritance 
of land not entailed, may, during the minority of 
his eldeſt ſon, appoint the profits to go to the ad- 
vancement of the younger ſons and daughters, 


the owners of theſe lands cannot do it, but they 
muſt ſuffer the whole to defcend to the eldeſt ſon, 
and ſo to come to the crown by wardſhip all the 
time of his infancy. 5 
Quere, dhe. WERTToRR, ſeeing the dangerous times and 
ther it be bet- : a 33 . 
ter to reſtrain untowardly heirs, they might prevent thoſe miſ- 
men by theſe chiefs of undoing their houfes, by conveying the 
From alienati- land from ſuch heirs, if they were not tied to the 
ons, or to ha- ſtake by thoſe perpetuities, and reſtrained from 
zard the undo- 1 2 | 2 8 a 
ing of houſes forfeiting to the crown, and diſpofing it to their 
by unthritry. own, or to their children's good; therefore it is 
potty worthy of confideration, whether it be better for 
the ſubject and ſovereign to have the lands ſe- 
cured to mens names and bloods by perpetuities, 
with all the inconveniencies above-mentioned, or 
to be in hazard of undoing his houſe by unthriſty 
£5 poſterity. 5 
The haſt and TE laſt and preateſt eſtate of lands is fee- 
greateſt eltate ſimple, and beyond this there is none of the for- 
fmple. mer for lives, years, or entails ; but beyond them 
is fee-ſimple. For it is the greateſt, laſt and utter- 
moſt degree of eſtates in land; therefore he that 
maketh a leaſe for life, or a gift in tail, may ap- 
A remainder point 'a remainder when he maketh another for 
7 n e life or in tail, or to a third in fee- ſimple; but after 
itare in fee - A fee - ſimple he can limit no other eſtate. And if 
ple. a man do not difpoſe of the fee-fimple by way of 
remainder, when he maketh the gift in tail, 0! 
for lives, then the fee- ſimple reſteth in himſelf 
The difference As a reverſion. The difference between a rever - 
_—_— ſion and a remainder is this. The remainder is 
| VP „ „ aer dee f | 
remainder. always a ſucceeding eſtate, appointed upon the 
gifts of a precedent eſtate, at the time when the 
precedent is appointed. But the reverſion is an 
eſtate left in the giver, after a particular 3 


and pay debts; but by entails and perpetuities, 
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mide by him for years, life, or intail; where the 


giver will diſpoſe of the reverſion after it remain- A reverſion 


indenture enrolled ; theſe fee-fimple eſtates lie 


brances and ſales. 
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remainder is made with the particular eſtates, then 
it muſt be done by deeds in writing, with livery 
and ſeiſin, and cannot be by words; and if the 


eth in himſelf, he is to do it by writing, and — 
by word, and the tenant is to have notice of it, word. , | 
and to atturn it, which is to give his aſſent by aufgbe pas 0 
word, or paying rent, or the like; and except the the grant of the 
tenant will thus atturn, the party to whom the The tenant not 
reverſion is granted cannot have the reverſion, compellable to 
neither can he compel him by any law to at- fre put 
turn, except the grant of the reverſion be by revertion is 
fine; and then he may by writ provided for that anted by 
purpoſe : and if he do not putchaſe that writ, 

yet by the fine the reverſion ſhall paſs ; and the 
tenant ſhall pay no rent, except he will himſelf, 

nor be puniſhed for any waſtes in houſes, woods, 

&c, unleſs it be granted by bargain and ſale by 


open to all perils of forfeitures, extents, incum- 


Laxps are conveyed by theſe fix means; firſt, Lands may be 
by feoffment, which is, where by deed lands are. . 7 
given to one and his heirs, and livery and ſeiſin ment. 
made according to the form and effect of the; 5 | 
deed ; if a leffer eſtate than fee-ſimple be given, 4. By uſe. 
and livery of ſeiſin made, it is not called a feoff- 5 
ment, except the fee-ſimple be conveyed, but is 
otherwiſe called a leaſe for life or gift entail as 
above-mentioned. | = 

2. A fine is a real agreement, beginning thus, What a fine is, 
Hee eſt finalis concordia, Sc. This is done before and now lands 
the King's judges in the court of Common Pleas, veyed hereby. 
concerning lands that a man ſhould have from | 
another to him and his heirs, or to him for his 
life, or to him and the heirs males of his body, 
or tor years certain, wherenpon rent may be re- 


ſerved, but no condition or covenants. This fine 
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four proclamations made openly in the Common 
Fleas ; that is, in every term one, for four terms 
together ; and if any man having right to the 
ive years non Tame, make not his claim within five years after 
een barith the proclamations ended, he loſeth his right for 
3. An infant. ever, except he be an infant, a woman covert, a 
7 Wo covert: mad-man, or beyond the ſeas, and then his right 
4. Beyond ſea. is ſaved ; ſo that he claim within five years after 
the death of her husband's full age, recovery of 
his wits, or return from beyond the ſeas. This 
Fine is a feoff fine is called a feoffment of record, becauſe that 
ment of record. jt jncludeth all that the feoffment doth, and 


worketh farther of his own nature, and barreth 


02 
= 


entails peremptorily, whether the heir doth claim 


within five years or not, if he claim by him that 
levied the fine. 5 
What recove- 3. RECOVERIES are where for aſſurances of 
3 lands the parties do agree, that one ſhall begin an 
action real againſt the other, as though he had 
good right to the land, and the other ſhall not 
enter into defence againſt ir, but allege that he 
bought the land of J. H. who had warranted unto 
him, and pray that J. H. may be called in to de- 
fend the title, which J. H. is one of the criers of 
Common the Common Pleas, and is called the common 
r voucher. This J. H. ſhall appear and make as if 
the court. he would defend it, but ſhall pray a day to be 
aſſigned him in his matter of defence; which be- 
ing granted him, at the day he maketh default, 
and thereupon the court is to give judgment a- 
gainſt him; which cannot be for him to loſe his 
lands, becauſe he hath it not, but the party that 
he hath ſold it to, hath that who vouched him to 
warrant it. 8 
Judgment for TRERETORE the demandant, who hath no de- 
again e fence made againſt it, muſt have judgment to 


againſt the 


renant in rail. have the land againſt him that he ſued (who is 
Jodgment for Eos } 3 
tenant to reco- called the tenant) and the tenant is to have judg 


ver ſo much ment againſt 7. H. to recover in value ſo much 


land in value of 


the cummon land of His, where in truth he hath * 
=. | nev 


this caſe the land ſettleth in an eſtate according 
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never will. And by this device, grounded upon 
the ſtrict principles of law, the firſt tenant loſeth 
the land, and hath nothing for it; but it is by 
his own agreement for aſſurance to him that 
bought it. | 8 
Tars recovery barreth entails, and all remain- A recoverybar- 


ders and reverſions that ſhould take place after the [© anderst 


| | once rail and all 
entails, ſaving where the King is giver of the en- reverſions and 


tail, and keepeth the reverſion to himſelf; then as 
neither the heir, nor the remainder, nor rever- 
ſion, is barred by the recovery. 

Tux reaſon why the heirs, remainders, and The reaſon 
reverſions are thus barred, is becauſe in ſtrict law ol 2.com- 


mon recovery 

the recompence adjudged againſt the crier that parreth thoſe 

was vouchee, is to go in ſucceſſion of eſtate as and revufion, 

the Jand ſhould have done, and then it was not 

reaſon to allow the heir the liberty to keep the 

land itſelf, and alſo to have recompence ; and 

therefore he loſeth the land, and is to truſt to the 

recompence. 
Turs fleight was firſt invented, when entails The many 

fell out to be ſo inconvenient as is before decla- „ dises in 

red, ſo that men made no conſcience to cut them tail brought in 

off, if they could find law for it. And now by 3 

uſe, thoſe recoveries are become common aſſu- made now 

rances againſt entails, remainders, and reverſions, c,nyey.nces 

and are the greateſt ſecurity purchaſers have for and aſſurances 

their money; for a fine will bar the heir in tail, “ lud. 

and not the remainder, nor reverſion, but a com- 

mon recovery will bar them all. 
Uroxn feoffments and recoveries, the eſtate Upon fines, 

wth ſettle as the uſe and intent of the parties is fe*fmens, . 

declared by word or writing, before the act was the eſtate doth 

done: as for example, if they make a writing, |<zccordng 

that one of them ſhall levy a fine, make a feoff- che parties. 

ment, or ſuffer a common recovery to the other ; 

but the uſe and intent is, that one ſhould have it 

for his life, and after his deceaſe a ſtranger to 


ave it in tail, and then a third in fee-ſimple. In 
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to the uſe and intent declared. And that by rea- 


ſon of the ſtatute made 27 H. VIII. conveying 


the land in poſſeſſion to him that hath intereſt 
in the uſe, or intent of the fine, feoffment, or 
recovery, according to the uſe and intent of the 

j-.---- PDarries. 3 

Bargains, ſales, U pod this ſtatute is likewiſe grounded the fourth 

ro ſtand ſeiſed and fifth of the fix conveyances viz. bargains, 

to a ule, areal! ſales, covenants to ſtand ſeized to uſes ; for this 

grounded upon 75 5 1 | 8 

one ſtatute. ſtatute, whereſoever it findeth an uſe, conjoineth 
the poſſeſſion to it, and turneth it into like qua- 
lity of eſtate, condition, rent, and the like, as 
the uſe hath. | 

What a uſe is. 4. Trp uſe is but the equity and honeſty to 
hold the land in conſcientia boni viri. As for ex- 
ample; I and you agree that I ſhall give you 
money for your land, and you ſhall make me af- 
ſurance of it. I pay you the money, but you 
made me no aſſurance of it. Here although the 
eſtate of the land be ſtill in you, yet the equity 
and honeſty to have it is with me; and this equity 
is called the uſe, upon which I had no remedy but 

Before 27 H.8 in chancery, until this ſtatute was made of 2) H. 

there was no | . | 1 

remedy for a VIII. and now this ſtatute conjoineth and con- 

42 in taineth the land to him that hath the uſe. I, for 

chance. my money paid to you, have the land itſelf, with- 
out any other conveyance from you; and it is 
called a bargain and fale. 2, 

n of 27 Bur the parliament that made that ſtatute did 

H. 8 doth not : * 

paſs land upon foreſee, that it would be miſchievous that mens 

— cms 8h lands ſhould ſo ſuddenly upon the payment of a 

adeed indented little money be conveyed from them, peradven- 

and enrolled. tyre in an alehouſe or a tavern upon ſtrainable 


advantages, did therefore gravely provide another 


act in the ſame parliament, that the land upon 

payment of this money ſhould not paſs away, ex- 

Fhe ſtat. of 27 cept there were a writing indented, made between 
' H.8.exrenderh the ſaid two parties, and the ſaid writing alſo 
Poe hey did Within fix months inrolled in ſome of the courts 
enrgl} deeds. ax Maſtminſter; or in the ſeſſions rolls in the e 
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where the land lieth ; unleſs it be in cities or 
corporate towns where they did uſe to enroll 
deeds, and there the ſtatute extendeth not. 

5. Taz fifth conveyance of a fine is a convey- A conveyance 
ance to ſtand ſeized to uſes: it is in this ſort; a 2 Cen Ig 
man that hath a wife and children, e 
and kinsfolks, may by writing under his hand an 
ſeal agree, that for their or any of their prefer- 
ment, he will ſtand feized of his lands to their 
uſes, either for life in tail or fee, ſo as he ſhall 
ſee cauſe ; upon which agreement in writing, there 
ariſeth an equity or honeſty, that the land ſhould = 
go according to thoſe agreements ; nature and gent 37 787ce- 
reaſon allowing theſe proviſions ; which equity ting to and 
and honeſty is the uſe. And the uſe being crea- U 4 2% 
ted in this ſort, the ſtatute of 27 H. VIII. be- his kindted, a 
fore mentioned, conveyeth the eſtate of the land, —— — 
as the uſe is appointed. | 

And ſo this covenant to ſtand ſeized to uſes, is 4 covenant to 
at this day, ſince the ſaid ſtatute, a conveyance Con: CU 
of land, and with this difference from a bargain no <nrollmene 
and fale ; in that this needeth no enrollment as a 2 
bargain and ſale doth, nor needeth it to be in uſe deth, &c. 
writing indented, as bargain and ſale muſt: and 
if the party, to whoſe uſe he agreeth to ſtand 
ſeized of the land, be not wife, or child, couſin, 
or one that he meaneth to marry, then will no 
uſe riſe, and ſo no conveyance ; for although the 
law alloweth ſuch weighty conſiderations of mar- 
riage and blood to raiſe uſes, yet doth it not ad- 


F3k 


-mit ſo trifling conſiderations, as of acquaintance, 


ſchooling, ſervices, or the like. 
Bur where a man maketh an eſtate of his land Upon a fine, 


to others by fine, feoffment, or recovery, he may coy, man 
then appoint the uſe to whom he liſteth, without may linic the 
reſpect of marriage, kindred, or other things; he liltetk. 
for in that caſe his own will and declaration without conſi- 


guideth the equity of the eſtate. It is not ſo when „ 


he maketh no eſtate, but agreeth to ſtand ſeized, ny. Other. 


nor when he hath taken any thing, as in the gie and falt 


ain and ſale, 
4 caſes or covenant, 


A 
5+] 
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caſes of bargain and ſale and covenant to ſtand 
to uſes. 


Of the continn- 6. TRE laſt of the ſix conveyances is a will in 


by will. writing, which courſe of conveyance was firſt 
| _ ordained by a ſtatute made 32 H. VIII. before 
which ſtatute no man might give land by will, 
Except it were in a borough town, where there 
was an eſpecial cuſtom that men might give their 
lands by will; as in London, and many other 
| places. „ Te 

The not diſpo- THE not giving of land by will, was thought 
bos of lands to be a defect at common law, that men in wars, 
eloughr to be or ſuddenly falling ſick, had not power to diſpoſe 
a detect at the of their lands, except they could make a feof. 

common law. | n 
ment, or levy a fine, or ſuffer a recovery; which 


lack of time would not permit: and for men to 


do it by theſe means, when they could not undo 
it again, was hard; beſides, even to the laſt hour 
of death, mens minds might alter upon further 
roofs of their children or kindred, or encreaſe 
of children or debt, or defect of ſervants or friends 
to be altered. 5 5 
The court that For which cauſe, it was reaſon that the law 


Was invented 


before the tar. ſhould permit him to reſerve to the laſt inſtant 
of 32 H. 8. fit the diſpoſing of his lands, and to give him means 
riſe lands by to diſpoſe it, which ſeeing it did not fitly ſerve, 
will, which was men uſed this deviſe. 


' a conveyance 


of lands to feof- Trey conveyed their full eſtates of their lands 
fees in truſt, in their good health, to friends in truſt, properly 
28 they ſhould Called feoffees in truft ; and then they would by 
* in their their wills declare how their friends ſhould diſpoſe 
* of their lands; and if thoſe friends would not 
perform it, the court of chancery was to compel 
them by reaſon of truſt ; and this truſt was cal- 
led the uſe of the land, ſo as the feoffees had the 
land, and the party himſelf had the uſe; which 
uſe was in equity, to take the profits for himſelf, 
and that the feoffees ſhould make ſuch an eſtate 
as he ſhould appoint them; and if he appointed 
none, then the uſe ſhall go to the heir, - my 
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the uſe was to the eſtate like a ſhadow following 
the body. „ | | 
By this courſe of putting lands into uſe there The inconve: 


niences of put? 


were many inconveniencies, (as this uſe which ting ſaud Into 

grew firſt for a reaſonable cauſe,) viz. to give uſe. 

men power and liberty to diſpoſe of their own, 

was turned to deceive many of their juſt and rea- 

ſonable rights ; as namely, a man that had cauſe 

to ſue for his land, knew not againſt whom to 

bring his action, nor who was owner of it. The 

wife was defrauded of her thirds ; the husband 

of being tenant by curteſy ; the lord of his ward- 

ſhip, relief, heriot, and eſcheat; the creditor of 

his extent for debt; the poor tenant of his leaſe ; 

for theſe rights and duties were given by law from 

him that was owner of the land, and none other ; 

which was now the feoffee of truſt, and ſo the 

old owner, which we call the feoffor, ſhould 

take the profits, and leave the power to diſpoſe 

of the land at his diſcretion to the feoffee ; and 

yet he was not ſuch a tenant as to be ſeized of 

the land, fo as his wife could have dower, or 

the lands be extended for his debts, or that he 

could forfeit it for felony or treaſon, or that his 

heir could be ward for it, or any duty of tenure 

all to the lord by his death, or that he could make 

any leaſes of it. | 1 | 
Warcr frauds, by degrees of time as they en- The frauds of 

creaſed, were remedied by divers ſtatutes ; as ale by degrees 

namely, by a ſtatute of 1 H. VI. and 4 fl. VIII. vfrime, as they 

it was appointed that the action may be tried ;cmcaica' by 

againſt him which taketh the profits, which was che ſtatutes. 

then ceſtuy que uſe; by a ſtatute made 1 R. III. 

Leaſes and eſtates made by ceſtuy que uſe are made 

good, and eſtates by him acknowledged. 4 H. 

VII. the heir of cefluy que uſe is to be in ward; 

16 H. VIII. the lord is to have relief upon the 


death of any ceſtuy que uſe. "Op 
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eſtate itſelf of the land ſhould have done; for 
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154 Usz or THz Law; 
27 H. 8. taking Wxren frauds nevertheleſs multiplying daily, 
away all ne in the end 27 H. VIII. the parliament purpoſing 
Jaw to the an- to take away all thoſe uſes, and reducing the law 
—— of to the ancient form of conveying of lands by pub- 
land, by feoff lick livery of ſeiſin, fine, and recovery, did or- 
—— dain, that where lands were put in truſt or uſe, 
_ -* there the poſſeſſion and eſtate ſhould be preſently 
carried out of the friends in truſt, and ſettled and 
inveſted on him that had the uſes, for ſuch term 

and time as he had the uſe. 
In what man- 500 this ſtatute of 27 H. VIII. the power of 
ner che Rat. qt diſpoſing land by will, is clearly taken away a- 
— 42 mongſt hoſe aud ; — — 32 H. VII 
nl. d another ſtatute was made, to give men power to 
T give lands by will in this ſort. Firſt, it muſt be 
by will in writing. Secondly, he muſt be ſeized 
of an eſtate in fee-fimple ; for tenant for another 
man's life, or term in tail, cannot give land by 
will; by that ſtatute 32 H. VIII. he muſt be ſole- 
If a man be ly ſeized, and not jointly with another; and then 
nr of cop being thus ſeized, for all the land he holdeth in ; 
cage, be can- ſocage tenure, he may give it by will, except he | 
nor deviſe but hold any piece of land in capite by knight-ſervice Ki 
two parts © 11 


ee. of the King; and then laying all together, he can 


The, third part give but two parts by will ; for the third part of fo 
| ro the heir to the whole, as well in ſocage as in capite, muſt de- 7 
Err ſcend to the heir, to anſwer wardſhip, livery, and ws 
ſeilin to the Primer ſeiſin to the crown. =: FE 
+ Arn ſo if he hold lands by knight-ſervice of * 


a ſubject, he can deviſe of the land but two parts, 
and the third the lord by wardſhip, and the heit 
buy deſcent is to hold. | TT 
Ax if a man that hath three acres of land 
A coriveyance holden in capite by knight-ſervice do make a join. 1. 
by deviſe of ture to his wife of one, and convey another to An 
apite lauds to : 2 Sq .: he ni 
the wife for any of his children, or to friends, to take t tha 
— void for a Profits, and to pay his debts or legacies, or _ 33 
third part, by ters portions, then the third acre or any part there. 
* K. VI. of he cannot give by will, but muſt m_ J 
eſcend 


pt he 
vice 
e can 
art of 
ſt de- 
„ and 


ice of 
e heit 


f land 
a join- 
her to 


re the 


laugh - 
there- 
er it to 
eſcend 


. 
YT the heir, and that muſt 
* | uſt ſatisfy ward- 
Er a man having thre 3 - 
: ree acres 
convey al . as be 
« w_—_ to his wife or children b fore, may But a convey? 
life-time, as by feoff! y conveyance 27 by d 
bargain and {al * eO ment, fi ne re executed in the 
fo = ale, or covenant to ſta J covery, life-rime of the 
ples, an to diſinherit the heir. ne ſeized to n, of ſuch 
be within age h x EIT, But if th h ands to ſuch 
"ther lord A when his father dieth, th he heir ſes isnorvoid, 
as ord ſhall have that heir in » ry King, or par: dat k hi 
and 1 8 as . three acres durin pr Gans wg)" be within 
od leery: ded: Tein. Pore | wardſhip, have one of. 
heir ſhall have no part of But at full age the be : one of 
cording to th of it, but it ſhall 3 
ſet forth been debated how he —_— 
For it is the uſt irds ſhall be Entailed 
the father leaveth to phe 3 all lands which Htef lands 
. : Fg nd t i thirds, 
nd 1I It be a full third oh P rt of the thirds cannot inter- 
nor lord, can int » then the king, nor hei 3 meddleif a tull 
0 x Gall intermeddle with the reſt; if i oy of 
1 8 rd, yet they muſt take it ; if it be ome heir. 
1 may ot a ſupply out of — — 2 A T 
HIS upply is t | reit. 
King' Q be take a3 
rigs ward then by commiſſion our of the TCA: 
of wards, whereupon a } n out df the making ſupply, | 
, orth ſo much as ſhall make jury by oath muſt of thc xe part 
wi — officers of the court of 4 thirds, vat full third. 
tip 2 with the parties. If Fu een other- 
have rec = King, then the Mm 
Br and jury thereupon out of the chan- 
ur . bj: 
no > Kon _— caſes, the ſtatutes do gi 
md anc that maketh the will e 
mad appoint of himſelf ; , to ſet forth give power tq 
thirds and nei mie which lands ſh Il the teſtator t 
A | 0 <> neither Kin | 8 - 80 for ſet out Hh 
nd if 8 nor lord ea 4 hi — 
that; hi be not enough, y 08 refufe it. — 
3 befo part, and ohly have : 9 — muſt take 
before is mentioned out of heel in manner 
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Property in goods. 


E? 3 By gift. 

2. By fale. 

. By ſtealing. 

By waving. 

By ſtraying. 

By ſhipwreck. 
By forfeiture. 
By executorſhip. 
By adminiſtration. 
. By legacy. 


Of the ſeveral ways 
whereby a man may 

get property in goods 
or chatrels. 


2 
1% 


© O Rep 


Oo 


ra 1, Property by gift. 
Agcedof giſt D gift, the property of goods may be paſſed 
Yong Hy B — word . — ; — if there be a gene- 
 Eredirors, ral deed of gift made of all his goods, this is ſu- 
chem, bur good ſpicious to be done upon fraud, to deceive the 
2gainſt- the creditors. by 1 
adminiſtrators, AND if a man who is in debt make a deed of 
or yendee of gift of all his goods to protract the taking of them 
ſelf. 7 in execution for his debt, this deed of gift is 
void, as againſt thoſe to whom he ſtood indebt- 
ed; but as againſt himſelf, his own executors or 
adminiſtrators, or any man to whom afterwards 
he ſhall fell or convey them, it is good, 


2. By ſale, 


| What js ale YRoperty in goods by ſale. By ſale, any man 
„ P may convey his own goods to another ; an 


there is 2 pri- aJthopgh he may fear execution for debts, yet he 
on of truſt may ſell them oyt-right for money at any me 
between the Pd 


partics, 


 whatnor, when 


reſervation of truſt between them, paying the 


money, he ſhall have the goods Wein; for — 


before the execution ſerved; ſo that there be no 


On. 


ſſed 
ne- 
ſu- 
the 


| of 
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t is 
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8 or 
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„ THE Law: 
traſt in ſuch caſe doth prove plainly a fraud, 
to prevent the creditors from taking the goods in 
execution. „„ 


3. By theft or taking in jeſt. bY 


PRoperty of goods by theft, or taking in jeſt. How a falein 
If any man ſteal my goods or chattels, or take ;' 2 — 
them from me in jeſt, or borrow them of me, or ort. 
a5 a treſpaſſer or felon carry them to the market or 
fair, and ſell them, this ſale doth bar me of the 
property of my goods, Having, that if he be a 
horſe he muſt be ridden two hours in the market 
or fair, between ten and five a clock, and tolled 
for in the toll-book, and the feller muſt bring one 
to avouch his ſale, known to the toll-book-keeper, 
or elſe the ſale bindeth me not. And for any o- 
ther goods, where the ſale in a market or fair ſhall 
bar the owner, being not the ſeller of his proper- 
ty, it muſt be ſale in a market or fair, where 
uſually things of that nature are ſold. As for 
example; if a man ſteal a horſe and ſell him in 
Smithfield, the true owner is barred by this ſale ; Of markers; 
but if he ſell the horſe in Cheapfide, Newgate, or het, Phat mar- 
Weſtminſter market, the true owner is not barred: ought to be 
by this fale ; becauſe theſe markets are uſually for _ 
fleſh, fiſh, Oc. and not for horſes. So | 
So whereas by the cuſtom of London in every 
ſhop there is a market all the days of the week, 
ſaving Sundays and Holidays; yet if a piece of 
plate or jewel that is loſt, or chain of gold or 
pearl that is ſtolen or borrowed, be ſold in a dra- 
per's or ſcrivener's ſhop, or any others but a gold- 
imith, this ſale barreth not the true owner, & 
ſe in ſimilibus. 3 3 
Ver by ſtealing alone of goods, the thief get- The owner 
teth not ſuch property, but that the owner may . 5 
eize them again whereſoever he findeth them; chey are ſtolen. 
fxcept they were ſold in fair or market, _ | 
> they 


 Uss of ruE Law. 
they were ſtolen z and that bova fide withous 
—_ — Jl 7: | 
| If the thief be Bur if the thief be condemned of the felony, 


condemned for 5 > . i | 
Tony, or out. Or out-lawed for the ſame, or out-lawed in any 


358 


lawed, or for- perſonal action, or have committed a forfeiture of 


— — — goods to the crown, then the true owner is with- 
crown, the Out remedy, 8 ö 
— N  NevexrueLEss, if freſh after the goods were 
When the ſtolen, the true owner maketh purſuit after the 
Cake his gods thief and goods, and taketh the goods with the 
from the thief. thief, he may take them again : and if he make 
If he convict no freſh purſuit, yet if he proſecute the felon, 
the thief of the ſo far as juſtice requireth, that is, to have him 
ſame felony, he > fi gy: oye | "4 
ſhall have his arraigned, indicted, and found guilty (though he 
go0ds again by be not hanged, nor have judgment of death) or 
reſti- 8 . | > On e e er 
tution. have him out-lawed upon the indictment; in all 
theſe caſes he ſhall have his goods again, by a 
vrit of reſtitution to the party in whoſe hands 


they are. | 
4. By waving of goods. 


D waving of goods, a property is gotten thus. 
D A thief having ſtoln goods being purſued, 
fiyeth away and leaveth the goods. This leaving 
is called re and the property is in the King; 
except the lord of the manor have right to it, by 
cuſtom or charter. | „ 
Bor if the felon be indicted, adjudged, or 
found guilty, or out-lawed, at the ſuit of the 
owner of theſe goods, he ſhall have reſtitution of 
theſe goods, as before. 7 


5. By fraying. 


B* ſtraying, property in live cattel is thus 
gotten, When they come into other mens 
grounds ſtraying from the owners, then the part) 


or lord, into whoſe grounds or manors they _ 
| cauſet 


* 


hout 


ony, 
any 
re of 
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were 
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Usz or THE LAW. 
cauſeth them to be ſeized, and a wythe put about 
their necks, and to be cried in three markets ad- 


joining, ſhe wing the marks of the cattel; which 


done, if the true owner claimeth them not with- 
in a year and a day, then the property of them 
is in the lord of the manor whereunto they did 
ſtray, if he have all ſtrays by cuſtom or charter, 
elſe to the King. | 


6. Wreck, and when it ſhall be- ſaid to be. 
Y ſhipwreck, property of goods is thus got- 


B ten. When a ſhip loaden is caſt away upon 
the coaſts, ſo that no living creature that was in it 


when it began to fink eſcaped to land with life, 


then all thoſe goods are faid to be wrecked, and 
they belong to the crown if they be found; ex- 
cept the lord of the ſoil adjoining can entitle 
n unto them by cuſtom, or by the King's 
harter. | 


7. Forfeitures. 
B* forfeitures, goods and chattels are thus got- 


indicted of felony, or treaſon, or either confeſs 
It, or be found guilty of it, or refuſe to be tried 


by peers or jury, or be attainted by judgment, 


or fly for felony ; although he be not guilty, or 
ſuffer the exigent to go forth againſt him; al- 


though he be not out-lawed, or that he go 


over the ſeas without licence, all the goods he had 
at the judgment, he forfeiteth to the crown ; ex- 
cept ſome lord by charter can claim them. For 
in thoſe caſes preſcripts will not ſerve, except it 

ſo ancient, that it hath had allowance before 
the juſtices in eyre in their circuits, or in the 
King's Bench in ancient time. 


8. By 


ten. If the owner be out-lawed, if he be 
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Y executorſhip goods are gotten, When a 
man poſſeſſed of goods maketh his laſt will MW tl 


and teſtament in writing or by word, and maketh 7 
one or more executors thereof, theſe Executors va 
have by the will and death of the parties, all the he 
property of their goods, chattels, leaſes for years, to 
wardſhips and extents, and all right concerning ca 
thoſe things. | di 
Tos executors may meddle with the goods, 


before probat 
diſpoſe of the 
poods, but not 

ring an action 


for any debr. 


What probat 
of the will is, 
and in what 
manner it 1s 
made. 


_ were by ancient law to come to the Biſhop of the 

_ dioceſe, to diſpoſe for the good of his ſoul that 

died, he firſt paying his funerals and debts, and 
giving the reſt ad pios uſus. i 


Pit uſus. 


often they do, becauſe the debts are greater than 


which parchment ſo ſealed is called the will proves. the 


and diſpoſe them before they prove the will, ut re 


they cannot bring an action for any debt or duty ſo 
before they have proved the will. thi 

Tus proving of the will is thus. They ate ing 
exhibit the will into the Biſhop's court, and the 
they are to bring the witneſſes, and there they me 
are to be ſworn, and the Biſhop's officers art 0 up 
keep the will original, and certify the copy ther- thi 
of in parchment under the Biſhop's ſeal of office; tha 


' 9. y letters adminiſtration. 


BY letters of adminiſtration property in goods | 
is thus gotten. When a man poſſeſſed of goods 
dieth without any will, there ſuch goods as the 
executors ſhould have had, if he had made a will, 


Tuts is now altered by ſtatute laws, fo as the 
Biſhops are to grant letters of adminiſtration of 
the goods at this day to the wife if ſhe require it, 
or children, or next of kin; if they refuſe it, 4 


the eſtate will bear, then ſome creditor or ſome 


other will take it as the Biſhop's officers ſhall 
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think meet. It groweth often in queſtion what 

Biſhop ſhall have the right of proving wills, and 

granting adminiſtration of goods. 5 
In which controverſy the rule is thus; that if Where the in- 

the party dead had at the time of his death bona — 

notabilia in diverſe dioceſes of ſome reaſonable diverſe din- 

value, then the Archbiſhop of the province where 2 

he died is to have the probat of his will, and that province 


to grant the adminiſtration of his goods as the rare by 


caſe falleth out; otherwiſe the Biſhop of the the adminiſtra- 
tion. | 


dioceſe where he died is to do it. 


Ir there be but one executor made, yet he may Executor may 


refuſe the executorſhip coming before the Biſhop, the Bs 


{o that he hath not intermeddled with any of he have por 


x Wi 2, a inter meddled 
the goods before, or with receiving debts, or pay- „ich the ood 
ing legacies. | 

Axp if there be more executors than one, ſo Executor 


; | ; . oughr to 
many as liſt may refuſe; and if any one take it i. judgme?? 


upon him, the reſt that did once refuſe may when 2 Se recoga. 


i ö 3. Debts 
they will take it upon them; and no executor bonds and Bills 
ſhall be further charged with debts or legacies, wy + 
than the value of the goods come to his hands; vants wages, 


ſo that he foreſee that he pay debts upon record, &. Head do k- 


I men. 7. Shop- 


firſt debts to the King, then upon judgments, book and con- 
ſtatutes, recognigances, then debts by bond and 85 by word. 
bill ſealed, rent unpaid, ſervants wages, payment 

to head workmen, and laſtly, ſhop-books, and 

contracts by word. For if an executor, or admi- 

niſtrator pay debts to others before to the King, 

or debts due by bond before thoſe due by record, 

or debts by ſnop-books and contracts before thoſe 

by bond, arrearages of rent, and ſervants or 

workmens wages, he ſhall pay the ſame over a- 

gain to thoſe others in the ſaid degrees. 

Bur yet the law giveth them choice, that D-brs due in 
where diverſe have debts due in equal degree of „ 
record or ſpecialty, he may pay which of them executor may 
be will, before any ſuit brought againſt him; bur by EY 
if ſuit be brought he muſt firſt pay them that get before toir 
Judgment againſt him. | eee, 
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162 Usx or THE Law. 
Any one exe- ANx one executor may convey the goods, or 
cutor may do | 2 x g 
as much as all Teleaſe debts without his companion, and any one 
together; but by himſelf may do as much as all together; but 
if a debt be re- 5 , 
leaſed and af one man's releafing of debts or ſelling of goods, 
ers wanting, ſhall not charge the other to pay ſo much of the 
| be charged, goods, if there be not enough to pay debts ; but 

| it ſhall charge the party himſelf that did ſo releaſe 

| or convey. 5 | | 
Otherwiſe of But it is not ſo with adminiſtrators, for they 
adminiſtrators. have but one authority given them by the Biſhop 
over the goods, which authority being given to 
many is to be executed by all of them joined 
together. | 8 
Executor dieth AND if an executor die making an executor, 
making his e the fecond executor is executor to the firſt te- 


Ecutor, the ſc. 
cond executor {tator. | 


ſhall be execu- . 3 | 8 | Ss 
tor 10 the Bur if an adminiſtrator die inteſtate, then his 


teſtator. But adminiſtrator ſhall not be executor or admini- 
orerwize, if ſtrator to the firſt; but in that caſe the Biſhop, 
ror die making Whom we call the ordinary, is to commit the ad- 
8 miniſtration of the firſt teſtator's goods to his 
Mini- . . 2 — . . 
ſtration be Wife, or next of kin, as if he had died inteſtate; 
* of always provided, that that which the executor 
both caſes the did in his life-time, is to be allowed for good. 
orcinary thall And ſo if an adminiſtrator die and make his 
niſtration of executor, the executor of the adminiftrator ſhall 


the goods of | 5 7 - 
the Fit inte. not be executor to the firſt inteſtate ; but the or 


ſtaxe, dinary muſt new commit the adminiſtration of 
the goods of the firſt inteſtate again. 
Executors or Ix the executor or adminiftrator pay debts, or 


—— funerals, or legacies of his own money, he may 


retain ſo much of the goods in kind, of the teſta- 
tor or inteſtate, and ſhall have property of it in 


kind. 


10. Property by legacy. | 


P by legacy, is where a man maketh a 
will and executors, and giveth legacies, he 


or they to whom the legacies are given muſt e 
| _ 
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the aſſent of the executors or one of them to Executors or 
have his legacy, and the property of that legacy C— 
or other goods bequeathed unto him, is ſaid to becauſe the 
be in him ; but he may not enter nor take his le- charged oy-why 
gacy without the aſſent of the executors or one ſome debrs bei 
of them, becauſe the executors are charged to ar . 
debts before legacies; and if one of them aſſent to 

pay legacies, he ſhall pay the value thereof of his 

own purſe, if there be nor otherwiſe ſufficient to 

pay debts. 3 | 

Bur this is to be underſtood by debts of re- [22ciesare rs 
cord to the king, or by bill and bond ſealed, devrs by — 
or arrearages of rent, or ſervants or workmens P29ks, Pills 

5 » Or 
wages; and not debts of ſhop-books, or bills un- contracts by 
ſealed, or contract by word; for before them le- Word. 
gacies are to be paid. | 

Ax if the executors doubt that they ſhall not Fxecutor may 
have enough to pay every legacy, they may pay pacy he will 
which they liſt firſt; but they may not ſell any fu een 
ſpecial legacy which they will to pay debts, or a tors do wane 
leaſe of goods to pay a money legacy. But they ey may fell 
Fi | y legacy to 
may fell any legacy which they will to pay debts, pay debrs. 
if they have not enough beſides. 

Ir a man make a will and make no executors, When a will is 
or if the executors refuſe, the ordinary is to com- executor na- 
mit adminiſtration cum teſtamento annexo,. and med, admini. 

2 ſtration is to be 
take bonds of the adminiſtrators to perform the committed 
will, and he is to do it in ſuch ſort, as the exe- cum teſtamen: 


cutor ſhould have done, if he had been named. * 


Ex Autogr. M. Sancroft Archiep. Cantuar. 

Tune 3. 1629. Sam. Maunſel utter-barriſter of 
the Middle-Temple having perus'd this book, atteſt- 
ed it to be very uſeful to all young ſtudents of 
the law, and worthy to be imprinted : and then 

Lambethæ Junii 4 1629. Us in aliena arte 
alieno nixus judicio libelli hujus imprimendi poteſta- 
tem facio. | 
JonaNxNRS JEFFERAY. 


ts © CASES 


TREASON. 


WRITTEN BY 


Sir FRANCIS BACON, Knight, 
His MaJesTy's Solicitor-General. 


CHAP. I. 


? 


HERE a man doth compaſs or imagine 
0 N the death of the King, the King's wife, 
8 the King's eldeſt ſon, and heir appa- 
rent, if it appear by any overt-act, it is treaſon. 
WVuRE a man doth violate the King's wife, 
the King's eldeſt daughter unmarried, the wife 
of the King's eldeſt ſon, and heir apparent, it is 
treaſon. — 
WHERE a man doth levy war againſt the King 
in the realm, it is treaſon. 3 
WIERE a man is adherent to the King's ene- 
_ giving them aid and comfort, it is trea- 
on. | LN 
WHERE a man counterfeiteth the King's great 
_ Teal, privy ſigner, ſign manual, it is treaſon : like- 
wiſe his money. 


Were a man bringeth into this realm falſe 
money, counterfeited to the likeneſs of Eng//n 


with intent to merchandize or make payment 


thereof, 


(164) 


S 
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thereof, and knowing it to be falſe money, it is 
treaſon. | 
WIERE a man counterfeiteth any coin current 
in payment within this realm, it is treaſon. 
WRERE a man doth bring in any money being 


current within the realm, the ſame being falſe 
and counterfeit, with intent to utter it, and know- 


ing the ſame to be falſe, it is treaſon. 


WuxRE a man doth clip, waſte, round, or 


file any of the King's money, or any foreign coin, 


current by proclamation, for gain's ſake, it is 


treaſon. | 


WHERE a man doth any way impair, diminiſh, 


falſify, ſcale, or lighten money current by pro- 
clamation, it is treaſon. 1 5 „ l 
WIRE a man killeth the chancellor, the trea- 


ſurer, the King's juſtices in eyre, the King's ju- 


ſtices of aſſizes, the juſtices of oyer and terminer, 
being in their ſeveral places, and doing their offi- 


ces, it is treaſon. | 


WHERE a man procureth or conſenteth to trea- 
ſon, it is treaſon. | 


WukRkE a man doth perſuade or withdraw any 


of the King's ſubjects from his obedience, or from 
the religion by his Majeſty eſtabliſhed, with in- 
tent to withdraw any/from the King's obedience; 
it is treaſon. 4 ol Fin : 5 nt 2 
WurnRk a man is abſolved, reconciled, or with- 
drawn: from his obedience to the King, or pro- 
miſeth obedience to any foreign power, it is 

Wuxkk any jeſuit, or any other prieſt ordain- 
ed fince the firſt year of the reign. of Queen 
Elizabeth, ſhall come into, or remain in any part 
of this realm, it is treaſon. ST | 

Wk any perſon being brought up in a col- 
lege of jeſuits, or ſeminaries, ſhall not return within 
fix months after proclamation made, and within 
two days after his return ſubmit himſelf to take 


ite oarh of ſupremacy, if otherwiſe he do return, 
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and not within ſix months after proclamation 
made, it is treaſon. 

WurrrE a man — for treaſon, doth 
voluntarily break priſon, it is treaſon. 
WäERE a jaylor doth voluntarily permit a man 
committed for treaſon to eſcape, it is treaſon. 

WHERE a man relieveth or comforteth a trai- 
tor, and knoweth of the offence, it is treaſon. 


WukRE a man doth affirm or maintain any au- 


thority of juriſdiction ſpiritual, or doth pur in ure 
or execute any thing for the advancement or 
ſetting forth nee the third time, it is trea- 
ſon. 
WnukExkE a man | refuſeth to take the noch of ſu- 
premacy, being tendered by the Biſhop of the 
dioceſe, if he be any ecclefiaſtical perſon ; or by 
_ commiſſion out of the chancery, if he be a tem- 
poral perſon ; ſuch offence the ſacond time is 
_ treaſon. 


CHAP. II. 


The puniſomest, trial, and proceedings in caſes if 


treaſon. 


N denden the corporal puniſhment i is by draw- 
ing on a hurdle from the place of the priſon 
to the place of execution, by hanging and being 
cut down alive, bowelling and quartering, and in 
women, burning. 

Ix treaſon there enſueth a corruption of blood 
in the line aſcending and deſcending. 

In treaſon, lands and goods are forfeited, and 
inheritances, as well intailed as fee-ſimple, and 
the profits of eſtates for life. 4 

Ix treaſon, the eſcheats go to the King, and 
not to the lord of the fee. 

In treaſon, the land forfeited ſhall be in the 
King's actual poſſeſfion without office. 


Ix 


CONTI TO SITES: 
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Ix treaſon there be no acceſſaries, but all are 
principals. 1 

In treaſon, no ſanctuary, nor benefit of cler- 
gy, or peremptory challenge is allowed. 

IN treaſon, if the party ſtand mute, yet ne- 
vertheleſs judgment and attainder ſhall proceed 
all one as upon verdict. | 
IN treaſon no counſel is to be allowed, nor 
bail permitted to the party. 

Ix treaſon no witneſſes ſhall be received upon 
oath for the parties juſtification, 

In treaſon, if the fact be committed beyond 
the ſeas, yet it may be tried in any county where 
the King will award his commiſſion. . 

In treaſon, if the party be 707 ſane memoriæ, 
yet if he had formerly confeſſed it before the 
King's counſel, and that it be certified that he 
was of good memory at the time of his examina- 
tion and confeſſion, the court may proceed to 
judgment without calling or arraigning the party. 

Ix treaſon, the death of the party before con- 
viction diſchargeth all proceedings and forfei- 
tures. | 

In treaſon, if the party be once acquitted, he 
ſhould not be brought in queſtion again for the 
{ame fact. | | 

In treaſon, no new caſe not expreſſed in the 
ſtatute of 25 F. 3. or made treaſon by any ſpe- 
cial ſtatute ſince, ought to be judged treaſon, 
without conſulting with the parliament. 

In treaſon, there can be no proſecution but 

at the King's ſuit, and the King's pardon diſ- 
chargeth. ' | | 

In treaſon, the King cannot grant over to any 
ſubject power and authority to pardon it. 

In treaſon, a trial of a peer of the kingdom 
is to be by ſpecial commiſſion before the lord 
high ſteward, and thoſe that paſs upon him to 
be none but peers : the proceeding is with great 
ſolemnity, the lord-ſteward fitting under a cloth 
Ss 5 of 
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of eſtate with a white rod of juſtice in his hand; 
and the peers may confer together, but are not 


any ways ſnut up; and are demanded by the 


lord-ſteward their voices one by one, and the 
plurality of voices carries it. 

In ' treaſon, it hath been an ancient uſe and 
favour from the Kings of this realm to pardon 
the execution of hanging, drawing, and quarter- 
ing; and to make warrant for their beheading. 
. proceeding 1 in caſe of treaſon with a com- 

mon {ubject is in the King's Bench, or by com- 
mien of oyer and termiuer. 


E 


Caſes of miſpriſion of treaſon 


Wien a man concealeth high treaſon on- 
| ly, without any conſorting or abetting, 
it is miſpriſion of treaſon. 

WHERE a man counterfeiteth any foreien coin 
of gold or ſilver not current in the * it 1s 
miſpriſion of treaſon. 

WurktE a man fixes an old ſeal to a new 
patent, it is miſpriſion of treaſon. 


CHAP. Iv. 


The puniſhment, trial, and proceedings in aſe of 


miſprif on of treaſon.” 


= puniſhment of miſpriſion of reaſon i is by 
perpetual impriſonment, loſs of the ifſues 
and profits of their lands during life, and loſs of 
goods and chattels. _ 

Tu proceeding and trial is as in caſes of 
high treaſon. 
IN miſpriſion of treaſon bai is not admitted. 


CHAP. 


V 


prel: 
faith 

V 
hath 
and 
{way 
reaſc 

V 
miſt 
treaſ 
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13 i 
e Caſes of petty treaſon. | 
d "HERE a ſervant killeth his maſter, the il 
n wife the husband, the ſpiritual man his | 
— prelate, to whom he is ſubordinate, and oweth 1 

faith and obedience, it is petty treaſon. | I 
J= WHERE a ſon killeth the father or mother, it i 


— — 
— DW 


£ = =; x Fs . 
r T . Wh 
8 e 


- MW hath been queſtioned whether it be petty treaſon, 
and the late experience and opinion ſeemeth to 
ſway to the contrary, though againſt law and 
reaſon in my judgment. 

WuxRkk a ſervant killeth his or her maſter or 
miſtreſs after a are out of ſervices it is petty 


reaſon, 1 
* | 1 
95 C HAP. VI. 18 
in The puniſoment, trial, and proceeding in 405 of 1 
is "001 freaſon. g F 
W N petty treaſon, the corporal anime is by ! 4 
drawing on an hurdle, and hanging, and in a 9 
woman burning. 1 
Ix petty treaſon, the forfeiture is the ſame [ 
with the caſe of felony. | 
of In petty treaſon, all acceſſaries are but in 
caſe of felony. . 
by CHAP. VII. 
es | 
of Caſes of felony. 
of HERE a man committeth murder or * 
micide of malice prepenſed, it is felony. 
. Wrzxe a man committeth murder (that is) 
| breaking of an houſe with an intent to commit 
ilony, it is felony. — 
P. Wage 
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Wuxkk a man committeth manſlaughter, that 
is, homicide of ſudden heat, and not of malice 
prepenſed, it is felony. 

WHERE a man rideth armed with a felonious 


intent, it is felony. 


WukRE a man doth maliciouſly and feloniouſ. 
ly burn any man's houſe, it felony. 

WutrRE a man doth maliciouſly, Sc. bury 
corn upon the ground, or in ſtack, it is felony. 

WHERE a man doth maliciouſly cut out ano- 
ther man's tongue, or put out his Eyes, it is fe- 
lony. 1 2 . 

WuxERk a man robbeth or ſtealeth, viz. taketh 
away another man's goods, above the value of 
12 d. out of his poſſeſſion, with intent to conceal 
it, it is felony. = 

WrrxE a man embezzeleth and withdraweth 


any of the King's records at Weſtminſter, where- 


by a judgment is reverſed, it is felony. 
WHERE a man having the cuſtody of the 
King's armour, munition, or other habiliments 


of war, doth maliciouſly convey away the ſame, 


it is felony, if it be to the value of twenty fil 


lings. 


WurerE a ſervant hath goods of his maſter's, 


delivered unto him, and goeth away with them, 


it is felony. 8 | 
WuxRkkE a man conjures, or invokes wicked 
ſpirits, it is felony. 1 
Wuxxk a man doth uſe or practiſe witch- 
craft, whereby any perſon ſhall be killed, waſt- 
ed, or lamed, it is felony. | 
WurrE a man practiſeth any witchcraft, to 
diſcover treaſure hid, or to diſcover ſtoln goods, 
or to provoke unlawful love, or to impair ct 
hurt any man's cattle or goods the ſecond time, 
having been once before convicted of like offence, 
it is felony. - a 
Wuknk a man uſeth the craft of multiplic 
tion of gold or ſilver, it is felony. 2 


Casrs or Friony. 


at WarzxE a man receiveth a ſeminary prieſt, 
ce knowing him to be ſuch a prieſt, it is felony. 


WHERE a man taketh away a woman againſt 


us her will, not claiming her as his ward or bond- 
woman, it is felony. | ws 

. WaæxxE a man or woman marrieth again, his 
or her former husband or wife being alive, it is 

y WW felony. 


v. Wang a man committeth buggery with a 
10- W man or beaſt, it is felony. 
fe- Wu any perſons, above the number of 


| twelve, ſhall afſemble themſelves with intent to 
th W put down incloſures, or bring down prices of vic- 


of WW tuals, £9c. and do not depart after proclamation, 


cal it is felony. + 

Wæarxxx a man ſhall uſe any words to encou- 

em rage or draw any people together, ut ſupra, and 

re- they do aſſemble accordingly, and do not depart 
| after proclamation, it is felony. oY 

the WF Wxxxx a man being the King's ſworn ſervant, 

nts WW conſpireth to murder any lord of the Realm, or 

ne, any privy counſellor, it is felony. 

hi- Warxzx a foldier hath taken any parcel of the 

Logs wages, and departeth without licence, it is 

felony. 

Wuxkk a recufant, which is a ſeducer, and 
perſuader, and inciter of the King's ſubjects a- 
gainſt the King's authority in eccleſiaſtical cauſes, 
or a perſuader of conventicles, or ſhall refuſe to 
abjure the realm, it is felony. | 
Wurz vagabonds be found in the realm, cal- 
| lng themſelves gyptians, it is felony. 

VHERE a purveyor doth take without warrant, 
or otherwiſe doth offend againſt certain ſpecial 
laws, it is felony. i oe | | 

Wuxkk a man hunts in any foreſt, park, or 


| Ecaleth his fact, it is felony. 


Wurkr 
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Varren, by night or by day, with vizard or other 
diſguiſements, and is examined thereof and con- 


CAsES or FErony. 

| Warxs one ſtealeth certain kind of hawks, it 
is felony. 

 Wurexes a man committeth forgery the ſecond 
time, having been. once before convicted, it is 
felony. | 

WHEeze a man ane rams or other ſheep 
out of the King's dominions the ſecond time, it is 
felony. 

WHerxE a man. being impriſoned for felony 
breaks priſon, it is felony. 

WnERE a man'procureth or conſenteth to fe. 
lony to be done, it is felony, as to make him ac- 
ceſſary before the fact. 

Wurrerxe a man. receiveth or dork a felon, 
it is ar, as to make him acceſſary after the 


5 fact. 


Warns a woman, by. the conſtraint of her 
husband, in his preſence, joineth with him in 
committing of felony, it is not felony in her, 
| neither as w principal nor. as e 


* Chance-medle. 


> — 


e or thy killing Se deſendends. 
of a man is to be con- 
Ons in four n | Manſlaughter. 
| WECTE murder 
E HAP. VIII. 


The puniſment, trial, and proceedings in caſe of 
felony. | 


P. Felony, the corporal ut 4 is hanging 
and it is doubtful whether the King may turn 
it into beheading in the caſe of a peer, or other 
perſon of dignity, becauſe in treaſon the ſtriking 
off the head is part of the judgment, and ſo the 


King pardoneth the reſt ; but in felony, it — 


'Casrs of Frroxy: 
part of the judgment, and the King cannot alter 
the execution of law ; yet precedents have been 


both ways; if it be upon indictment the King 


may, but upon an appeal he cannot. 


In felony there followeth corruption of blood, 


except it be in caſes made felony by ſpecial ſta- 
tutes, with a proviſo that there ſhall be no cor- 
ruption of blood. | 

In felony, lands in fee-ſimple, and goods and 
chattels are forfeited, and the profits of eſtates 


for life are likewiſe forfeited, but not lands in- 


tailed : and by ſome cuſtoms lands in fee-ſimple 
are not ſo forfeited ; | 


The father to the bough 
The ſon to the plougb. 


as in Gavelkind, in Kent, and other places. 


In felony, the eſcheats go to the lord of the 
fee, and not to the King, except he be lord: but 


profits for the eſtates for lives, or in tail du- 


ring the life of tenant in tail, go to the King; 


and the King hath likewiſe annum & diem & va- 
ſtum. | 
In felony, lands are not in the King before 


office, nor in the lord before entry or recovery 


in a writ of eſcheat, or death of the party at- 
tainted, 5 

In felony, there can be no proceeding with the 
acceſſary, before there be a proceeding with the 
principal; if he die, or plead his pardon, or have 
his clergy before attainder, the acceſſary can ne- 
ver be dealt with. | | 

Ix felony, if the party ſtand mute, and will 
not put himſelf upon trial, or challenge peremp- 
torily above that the law allows, he ſhall have 
Judgment, not of hanging, but of penance of 


Preſſing to death ; but there he ſaves his lands. 


and forfeits only his goods. 


IN 
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In felony, at the common law, the benefit 
of clergy or ſanctuary was allowed ; but now by 
ſtatute it is taken away in moſt caſes. 
IN felony, bail may be admitted where the 
fact is not notorious, and the perſon not of ill 


name. 


IN felony, no counſel is to be allowed to the 


party, no more than in treaſon. of ins 


In felony, if the fact be committed beyond 
the ſeas, or upon the ſeas, ſuper altum mare, there 
3s no trial at all in one caſe, nor by courſe of 
jury in the other, but by the juriſdiction of the 
admiralty. Bs 

In felony no witneſs ſhall be receiv'd upon 
oath for the parties juſtification, no more than 


in treaſon. 


In felony, if the party be on ſane memoric, 
although it be after the fact, he cannot be tried 
nor adjudged, except it be in courſe of out-lawry, 
and that is alſo erroneous. 

Ix felony the death of the party before con- 
viction diſchargeth all proceedings and forfeitures. 
I felony, if the party be once acquit, or in 


peril of judgment of life lawfully, he ſhall never 


be brought in queſtion again for the ſame fact. 
Ix felony, the proſecution may be either at 
the King's ſuit, or by way of appeal, the de- 
fendant ſhall have his courſe, and produce wit- 
neſſes upon oath, as in civil cauſes. | 
Id felony, the King may grant hault-juſtice 


to a ſubject, with the regality of power to par- 


don it. AT = 

In felony, the trial of peers is all one as in 
caſe of treaſon. - 1 
In felony, the proceedings are in the Kings 


Bench, or before commiſſioners of oyer and fer- 


miner; or of gaok-delivery; and in ſome caſes be- 
fore juſtices of the peace. 
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Css or PhRAMUNIRE, Oc. 
by ED, CHAP. IX. 


he MW Caſes of felony de ſe, with the puniſhment, trial, 
; and proceeding. 


N the civil law, and other laws, they make 
a difference of caſes of felony de ſe ; for where 


crime, and killeth himſelf to prevent the law, 
there they give the judgment in all points of for- 
feiture, as if they had been attainted in their life- 
time: and on the other ſide, where a man killeth 
himſelf upon impatience of fickneſs, or the like, 
they do not puniſh it at all: but the law of Eng- 


only with loſs of goods to be forfeited to the 
King, who generally grants them to his almoner, 


liderties. 
CHAP. X 
Caſes of Præmunire. 


HERE a man purchaſeth or accepteth any 
_ proviſion, that is, collation, of any ſpiri- 


premunire. | 

WuxkkE a man ſhall purchaſe any proceſs to 
draw any people off the King's allegiance out of 
the realm, in plea whereof the cognizance per- 
tains to the King's court, and cometh not in per- 
ſon to anſwer his contempt in that behalf before 
the King and his council, or in his chancery, it 
8 præmunire. 1 8 10 
Wenk a man doth ſue in any court which 
s not the King's court, to defeat or impeach any 
Judgment given in the King's court, and doth not 
appear to anſwer his contempr, it is præmunire. 

A T0 5 WuuxRE 


a man is called in queſtion upon any capital 


land taketh it all in one degree, and puniſheth 


where they be not formerly granted unto ſpecial 


tual benefice or living from the ſee of Rome, it is 
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CAskES o PREMUN IRE, Oc. 

WukkE a man doth purchaſe or purſue in the 
court of Rome, or elſewhere, any proceſs, ſen- 
tence of excommunication, bull, or inſtrument, 
or other thing which roucheth the King in his re. 
gality, or his realm in prejudice, it is premy- 
aire. 5 
WnERE a man doth affirm or maintain any Ca 
foreign kind of juriſdiction ſpiritual, or doth put in 
ure or execution any thing for the advancement , 
or ſetting forth thereof; ſuch offence the ſecond \ 
time committed is præ munire. 

Wukkk a man refuſeth to take the oath of ſu- W leg 
premacy being tendered by the Biſhop of the MW for 
dioceſe, if it be an eccleſiaſtical perſon ; or by a 1 
commiſſion out of the chancery, if it be a tempo- 
ral perſon, it is præmunire. | 2 

WukRkzE a dean and chapter of any church 
upon the conge de Fſlire of an Archbiſhop or Wl , _| 
Biſhop doth refuſe to elect any ſuch Archbiſhop bei 
or Biſhop as nominated unto them in the King's WI Kin 
letters miſſive, it is premunire. | | in e 

WHERE a man doth contribute or give relief WM ject 
to any jeſuit or ſeminary prieſts, or to any perſon ſhal 
brought up therein, and called home, and not 
returning, it is caſe of præmunire. 

WHERE a man is a broker of an uſurious con- 
tract above ten in the hundred, it is pramunire. 


CHAPF. XL 


SAA 


The puniſhment, trial, and proceedings in caſes if 
premuntre. 


. puniſhment is by impriſonment during 
life, forfeiture of goods, forfeiture of lands 
in fee-ſimple, and forfeiture of the profits of lands 
intailed, or for life. 3 : 

Tnk trial and proceeding is as in caſes of mil⸗ 
priſion of treaſon, and the trial is by peers, where 


a peer of the realm is the offender. 
4 =: - HYLILING 
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Srakiinc any man in the face of the King's 
courts, is forfeiture of lands, perpetual impriſon- 


inent, and loſs of that hand. 
ne ee 20 


ſe 5 of abjuration and exile, and the proceedings 
| | therein. 


tlie which at this day he may have privi- 
lege of ſanctuary, and confeſſeth the felony be- 
fore the coroner, he ſhall abjure the liberty of 
the realm, and chooſe his ſanQtuary ; and if 
e commit any new offence, or leave his ſanctu- 


ry, he, ſhall loſe the privilege thereof, and ſuf- 


as if he had not taken ſanQuary. 


Wurf a min not coming to the church, and 


being a popiſh recuſarit doth perſuade any the 
King's ſubjects to impugn his Majeſty's Authority 


in cauſes eccleſiaſtical, or ſhall perſuade any ſub- 


jet to come to any unlawful conventicles, and 
ſhall not after conform himſelf within a time, and 
make his ſubmiſſion, he ſhall abjure the realm, 
and forfeit. his goods and lands during life ; and 
if he depart not within the time prefixed, or re- 


turn, he ſhall be in the degree of a felon. 


Wukxk a man belng a popiſb recuſant, and not 
having lands to the value of twenty marks per 
amum, nor goods to the value of 40 l. ſhall not repair 
to his dwelling, or place where he was born, and 
there confine himſelf within the compaſs of five 
miles, he ſhall abjure the realm; and if he re- 
turn, he ſhall be in caſe of a felon. | 

Wuxxx a man kills the King's deer in chaſes or 
foreſts, and can find no ſureties after a year's im- 
priſonment, he ſhall abjure the realm. 
 Waexs a man is a treſpaſſer in parks, or in 
ponds of fiſh, and after three years impriſon- 

EE Cp M ment 


777 4 min committeth any felony, for 


or Tux King's PRE RoGaTIVE 
ment cannot find ſureties, he ſhall abjure the 
realm. 1 | 3 
WERE a man is a raviſher of any chifd, whoſe 
marriage belongs to any perſon, and marrieth the 
ſaid child after years of conſent, and is not able 
to ſatisfy for the marriage, he ſhall abjure the 
realm. OT e 


enn xt 
Caſes of hereſy, and the trial and procceding therein 


. declaration of hereſy, and likewiſe the 
proceedings and judgment upon hereticks, is 
by the common laws of this realm referred to the 
juriſdiction eccleſiaſtical ; and the ſecular arm is 
reached to them by the common Jaws, and not 
by any ſtatute for the execution of them by the 
King's writ de hæretico comburendo. 


CHAP. XIV. 
The King's prerogative in parliament. 


4 95 King hath an abſolute negative voice to 
all bills that paſs the parliament, fo as with- 
out his royal aſſent they have a mere nullity, and 
not ſo much as authoritas preſcripta 2 
conſulta had, notwithſtanding the interceſſion of 
1777 oO. 
Tur King may ſummôn parliaments, diffolve 
them, prorogue them, and adjourn them at his 
A - EE. 
Tux King may add voices in the parliament at 
His pleaſure, for he may give privilege to borough 
towns as many as he will, and may likewiſe call 
and create barons at his pleaſure, 
No man can fit in parliament except he take 
the oath of allegiance. - 
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Sek 1. in 55 ; Pronogative i in matters of war or peace. 


E. King hath power⸗ 0 declare and pro- 
claim. r, ard to wake and conclude peace 
and truce at his pleaſure. 

Tu King tiarh power to make leagues and 
confederacies with foreign ſtates, more ſtrait and 
na ſtrait, and te nale and diſanuul them at his 

eaſure. 

i Taz King hath j power to command the bodies 


ef id ſobjdGs ſou the ſervice of his wars, and to 


muster, train andolevy men, and to rravſport 
them by ſea or land at his pleaſure. 


Tas King hath power in time of war to exe- 


ante wartial law, and to appoint al officers of war 


n bis ꝓleaſure. 

Taz King hath aer to grant: bis letter of 
mart arid repriſal for.remedy to His ſubjects upon 
foreign wrongs at his pleaſure. 

u King hath power to deckars laws by his 
kners:(patents' for the government of any place 
conquiened by his arms at his pleaſure. 

Tux King may give knighthood, and thereby 
enable any ſubject to porform knight=ſervice at 
1 pleaſure, . 


S HAP. XVI. 


\ fe King's e in n e : 
„Alo. . e 
rw King may alter bis ſtandand in baſeneſ 

n af his in at ihis Pleaſure. 

Tux King — alter his rags. in form at. his 
pleaſune. 

Tung King. may alter whe W of his coin, 

and. raiſe. and 8 monies at his e 


ws — EET ih HIS By 


aux . | M 2 = TE. 


\ 


180 


| all. 


Or THE Kinc's PxERoGatIYE! 
Tux King by his proclamation may make mo- 


nies of his own current, or not current, at his 
pleaſure. 

Tux King may take or refuſe the ſubjeQs bul- 
lion, and coin more or leſs money. 

Tux King by his proclamation may make 
foreign —— current or not current. 


CHAP. XVII. 


20 be mw $ prerogative in matters of rrade at 


troffick. 


T* king ar 3 the e of any 


of his _ not to go out of the realm at 


Tun King may reſtrain any of his ſubjecks to 


go out of the realm into any ſpecial part foreign. 


Tux King may forbid the exportation of * 
commodities out of the realm. 

Tus King may forbid the importation of any 
commodities into the realm. 

Tu King may ſet a reaſonable impoſt upon 
any foreign wares that come into the realm, and 


! ſo of native wares dat go out of the realm. 


CHAP. XVII . oh 


7. be King s prerogative in the Perſons o his ſab 
VVV 


Tus, King may create any corporation or 
body politick, and enable them to purchaſe, 
and grant, and to ſue, and be ſued; and that 


with ſuch -yeltrictions: and modifications as he 


pleaſes. - 
Tre King may Ad ED, 05 any 1155 


reigner for him and his deſcendants after the char- 


ter, though he cannot naturalize nor enable him 
to make pedi * from ances paramount. 


4224 


TxHE 
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- Txt King may enable any attainted perſon 


(by his charter of pardon) to purchaſe, and to 
urge his blood for the time to come, though 

bo cannot reſtore his blood for the time paſt. 

Tux King may enable any dead perſon in law, 


as men profeſſed, to take and purchaſe to the 


King's benefit, 
CHAP. XIX, 


An anſwey to the queſtions propoſed by Sir Alexander 
Hay, Knight, touching the office of conſtables. 


1, TO the firſt; of the original of the autho- 

rity of conſtables, it may be ſaid, caput 
inter unbila condit ; for the authority was granted 
upon the ancient laws and cuſtoms of this king- 
dom practiſed long before the conqueſt, and in- 
tended and inſtituted for the conſervation of the 


peace, and repreſſing of all manner of diſtur- 


bance and hurt of the people, and that as well by 


way of prevention as puniſhment ; but yet ſo, as 


they have no judicial power, to hear and deter- 
mine any cauſe, but only a miniſterial power, as 
in the anſwer of the ſeventh article more at large 
is ſet down. 8 : | 

As for the office of the high conſtable, the ori- 


ginal of that is yet more obſcure ; for though 


the high conſtable*s authority hath the more am- 
ple circuit, he being over the hundred, and the 
petty conſtable over the village; yet I do not find 
that the petty conſtable is ſubordinate to the 
high conſtable, or to be ordered or commanded 


by him; and therefore, I doubt, the high con- 


ſtable was not ab origine; but that when the bu- 
ſineſs of the country encreaſed, the authority of 
the juſtices of peace was enlarged by divers ſta- 
tutes, then, for conveniency ſake, the office of 
high conſtables grew in uſe for the receiving of 
the commands and precepts from the juſtices of 

. M 3 8 peace, 
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Orric r or CoNSTABLES 
peace, and diſtributing them to the petty conſt, 
bles =; and in token of. this, the tele don of hi h 


' conſtables in moſt parts of the kingdom is by the 


appointment of the juſtices bf peace z whereas the 
election of the petty conſtable is by the ptaple: 
Bor there be two things unto Which the office: 
of conſtable hath ſpecial reference and relation, 
and which of neceſſity, or at leaſt a kind of con- 
gruity, muſt © precede the juriſdiction of that 
office; I mean, either the things themſelves, or 
ſomewhat that hath a imilitude or — to- 
wards them. 1 
1. Tux one is the e of the territory, or 
groſs of the ſſi res into hündreils, villages, and 
towns; for he high conſtable is officer over the 
hundred, and the petty ane is over the 
town or village. 
2. TRE other is the coourt- let, unto which the 
conſtable is a proper attendant and miniſter; for 
there the conſtables are choſen by the jury, chere 


they are ſworn, and there that part af their office 
which concerneth information is principally to be 


performed ; for the jury is to preſent offences, 
and offenders are chiefly to take light from the 
conſtables of all matters of diſturbance and nu- 
ſance of the people, which they (in reſpect of 


their office) are preſumed to have beſt ang moſt 


particular e of. 
CHAP. XX. 
Torge ends of the infltution of the cur. 
"HE firſt end of the denen of the court - 
leet is, to take the ancient oath of allegi- 


ance of all males above the age of twelve years. 
2. Tur ſecond, to enquire of all offences a- 


gainſt the peace; and for thoſe that are againſt 


the crown and peace both, to enquire pf only, and 


E to the Juſtices of gaol-de. livery ; but pom 
5 


 Orxice or ConstaBLss. 
chat are againſt the peace ſimply, they are to en- 


quire and puniſh. 


3. Txe third is, to enquire of, puniſh, and 
remove all publick nuſances and grievances con- 
cerning infection of air, corruption of victuals, 
eaſe of chaffer, and contract of all other things 
that may hurt or grieve the people in general, in 
their health, quiet and welfare. | 

Anp to theſe three ends, as matters of policy 
ſubordinate, the court-leet hath power to call 


upon the pledges that are to be taken for the 


good behaviour of the reſiants that are not te- 
nants, and to enquire of all defaults of officers, 
as conſtables, ale-taſters, and the like: and like- 
wife for the choice of conſtables, as aforeſaid. 

1. Txz juriſdiction of theſe leets is ever re- 
maining in the King, and in that caſe exerciſed. 
by the ſheriff in his turn, which is the grand 
leet, granted over to ſubjects; but yet it is ſtill 
the King's court. 

2. To the ſecond, as was ſaid, the election of 
the petty conſtable is at the court-leet by the in- 
queſt that makes the preſentments; the election 
of the head conſtables is by the juſtices of the 


peace at their quarter-ſeſſions. 


3- To the third, the office is annual, except 
they be removed. 

4. To the fourth, they be men (as it is now 
uſed) of inferior, yea, of baſe condition, which 
is a mere abuſe or degenerating from the firſt 
inſtitution ; for the petty conſtables in towns 
ought to be of the better ſart of reſiants in the 
faid town; ſave that they ought not to be aged 
or ſickly, but men of able bodies in reſpect of 
the keeping watch and toil of their place ; neither 


- ought they to be in any man's livery : and the high 


conſtables ought to be of the ableſt ſort of free- 
holders, and of the ſubſtantialleſt ſort of yeomen, 
next to the degree of gentlemen ; but they ought 


do be ſuch as are not incumbred with any other 


RM 4 | __ office, 
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office, as mayor of a town, under-ſheriff, bailif, 
| ) 


Ec 


5 To the fifth, they have no allowance, but 
are bound by duty to perform their offices gratis, 


which may the'rather be endured, becaule it is 


but annual ; and they are not tyed to keep or 
maintain any ſervants or under-miniſters, for that 


every one of the King's people are bound to aſſiſt 


them. | | 


6. To the ſixth, upon complaint made (of his 
refuſal) to any one juſtice of peace, the ſaid 


Juſtice may bind him over to the ſeſſions, where 


(if he cannot excuſe himſelf by ſome juſt allega- 
tion) he may be fined and impriſoned for his con- 
tempt. | „„ 8 
J. To the ſeventh, the authority of conſtables, 
as it is ſubſtantive, and of itſelf, or ſubſtituted, 
and aſtrifted to the 'warrants and commands of 
the juſtices of peace; ſo' again it is original, or 
additional ; for either it was given them by the 
common law, or elſe annexed by divers ſtatutes. 
And as for ſubordinate power, wherein the con- 


ſtable is only to execute the commandments of 


the juſtices of peace, and likewiſe the additional 


power which is given by divers ſtatutes, it is hard 
to comprehend them in any brevity ; for that 


they do correſpond to the office and authority of 


the juſtices of peace, which is very large, and are 


created by the branches of ſeveral ſtatutes, which 
are things of divers and diſperſed natures : but for 
the original and ſubſtantive power of a conſtable, 
It may e reduced to three heads; ff 
1. Fox matter of peace only. 

2. Fox matter of peace and the crown. 

3. Fox matter of nuſance, diſturbance and dif 
order, although they be not accompanied with 
violence and breach of peace. 


* D - 1 1 , 4 
LH 


Fox pacifying of quarrels begun, the conſta- 


* 


bles may, upon hot words given, or likelihood of 


þreach of peate to enſue, command them in the 
R - : . { —— ' 1:46 oe 


King's 
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King's name to keep the peace, and depart, and 


forbear, and ſo he may, where an affray is made, 
part the ſame, and keep the parties aſunder, and 


arreſt and commit the breakers of the peace, if 


they will not obey, and call power to affilt him 
%% 
Fox puniſhment of breach of peace paſt, the 
law is very tender and yo in giving any au- 
thority to conſtables, becauſe he hath no power 
judicial, and the uſe of his office is rather for 
5 or ſtaying of miſchief, than for pu- 


iſhing of offences; for in that part he is rather 


to execute the warrants of the juſtices; or when 


any ſudden matter ariſeth upon his view, or no- 


torious circumſtances, to apprehend offenders, and 
carry them before the juſtice of peace, and ge- 


nerally to impriſon in like caſes of neceſſity, where 


the caſe will not endure the preſent carrying of 


the party before the juſtices, And thus much for 


the matters of peace. 


Fon matters of the crown, the office of the 


conſtable conſiſteth chiefly in theſe four parts: 
1. Txx firſt is arreſt, e 

2. Tux ſecond is ſearch. 

3. Txe third is hue and cry. 

1 Anp the fourth is ſeizure of goods. 

ALL which the conſtable may perform of hig 
on authority, without any warrant of the juſti- 


bes of the peace. 
1. Fox firſt, if any man will lay murder or 


felony to another's charge, or do ſuſpect him of 


murder or felony, he may declare it to the con- 


ſtable,” and the "conſtable ought upon ſuch decla- 


ration or complaint, to carry him before a ju- 


ſtice; and if by common voice or fame any man 
ſuſpected, the conſtable of duty ought to ar- 


reſt him, and bring him before a juſtice, though : 


here be no other accuſation or declaration. 


2. Is 
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2. Is any houſe be ſuſpected for the receiving 


or harbouring of any felon, the conſtable, upon 
complaint or common fame, may ſearch, 

3. Ir any fly upon the felony, the conſtable 
ought to raiſe hue and cry, and ſearch his goods, 
and keep them ſafe without impairing, and to 
e them in the preſence of honeſt neigh- 

urs. . | 

4. Fox matters of common nuſance and grie. 
yance, they are of a very variable nature, ac. 
cording to the ſeveral comforts which man's life 
and ſociety requireth, and the contraries which 
infeſt the ſame. 3 52 

In all which, be it matter of corrupting air, 
water, or victuals, or ſtopping, ſtraitening, or in- 
dangering paſſage, or general deceits in weights, 
meaſures, or ſizes, or counterfeiting wares, and 
things vendible ; the office of the conſtable is to 
give (as much as in him lies) information of them, 
and of the offenders in leets, that they may be 
prefented; but becauſe leets are kept but twice 
in the year, and many of theſe things require pre- 
ſent or ſpeedy remedy, the conſtable, in things 
of notorious and vulgar nature, qught to forbid 
and repreſs them in the mean time. 

8. To the eighth, they are for their contempt 
to be fined and impriſoned by the juſtices in their 
ſeſſions, 2 5 

9. To the ninth, the oath they take is in this 
manner. Hf . 

* You ſhall ſwear that you ſhall well and truly 
& ſerye the King, and the lord of this law-day; 
and you ſhall cauſe that the peace of our ſove+ 
e“ reign lord the King ſhall be well and duly kept 
to your power: and you ſhall arreſt all thoſe 
that you ſee committing riots, debates, and 
cc affrays in breach of peace: and you ſhall well 
and duly endeavour yourſelf to your beſt know. 
edge, that the ſtatutes of Mincheſter for watch, 


ce hue and cry, and the ſtatutes made for the 
. | | CC puniſh: 
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tt puniſhment of ſturdy beggars, vagabonds, 
& rogues, and other idle perſons coming within 
« your office be truly executed, and the offenders 
« puniſhed ; and you ſhall endeavour, upon com- 
« plaint made, to apprehend barretars and rio- 
« tous perſons making affrays ; and likewiſe ta 
“ apprehend felons; and if any of them make 
« reſiſtance with force, and | multitude of miſ- 
& doers, you ſhall make out- cry, and purſue them 
& till they be taken; and ſhall look unto ſuch 
% perſons as uſe unlawful games; and you ſhall 
have regard unto the maintenance of artillery ; 
& and you ſhall well and duly execute all proceſs 
« and precepts ſent unto you from the juſtices 
of peace of the county; and you ſhall make 
“good and faithful preſentments of all blood- 
„ ſheds, out-cries, affrays, and reſcues made 
„ within your office: and you ſhall well and du- 
6 J, according to your power and knowledge, 
* do that which belongeth to your office of con- 
* e to do, for this year to come. So help, 
A 1 5 
10. To the tenth, the authority is the ſame in 
ſubſtance, differing only in extent; the petty- 
conſtable ſerving only for one town, pariſh, or 
borough ; the head-conſtable ſerving for the whole 
hundred: neither is the petty-conſtable ſubordi- 
nate to the head-conſtable for any commandment 
that proceeds from his own authority; bur it is 
uſed, that the precepts of the juſtices be deliver- 
ed unto the high-conſtables, who being few in 
number, may better attend the juſtices, and then 
the head-conſtables, by virtue thereof, make 
their precepts over to the petty-conſtables. 
11. To the eleventh, in caſe of neceſſity he 
may appoint a deputy, or in default thereof, the 
ard of the court-leet may; which deputy 
ought to be ſworn before the ſaid ſteward. | 
Now to conclude ; the office of conſtables con- 
ſts wholly in theſe three things, v7z. 


THEIR 


188 


8 " 
R 


Orrick or ConsrTaBrts 
Turin office concerning, 1. The conſerya. il _ + 
tion of the peace. | | | 

2. Tux ſerving the precepts and warrants of 
the juſtices. 

3. Taxes attendance for the execution of ſta. Ml te 


tutes. 1 | fror 
O the juri ſdiction of juſtices itinerantes in the Prin- 1 
cipality of Wales. Ene 


er juſtices have power to hear and de- ;1j | 
1 termine all criminal cauſes, which are called Wl ten 
in the laws of England, the pleas of the crown; ¶ call. 
and herein they have the ſame juriſdiction that I ma) 


King's Bench. the pong have in his Majeſty's Bench, com- zr 


Common 


picas. 


Jvſtices of 
allze, 


che King's 


ift. 


upon diſſeiſines of lands or hereditaments, where- 


monly called the King's Bench at Weſtminſter. 7 
Tux have juriſdiction, to hear and determine ¶ hc 
all civil cauſes, which are called in the laus of I ive, 
England, common pleas, and to take knowledg- 
ment of all fines levied of lands or hereditaments, 
without fuing out any dedimus poteſtatem; and 
herein they have the ſame juriſdiction that the 
Juſtices of the common pleas do execute at Y*/- 
minfier. FORE EIS 
Also they may hear and determine all affizes 


* 


in they equal the juriſdiction of the juſtices of 
m_—_ . 
Tur may hear and determine all notable vio- 
lences and outrages perpetrated or done within 
their ſeveral precincts of the principality of Males. 
And therein they have the ſame juriſdiction of 
the juſtices of oyer & termine. 
Tux prothonotary his office is to draw all 
pleadings, and to enter and engroſs all records 
and judgments in civil cauſes, 


Tus 


rva« Tux clerk of the crown his office is to draw 
and engroſs all proceedings, arraignments, and 
s of W judgments in criminal cauſes. . | 
| Tus marſhal's office is to attend the perſons of Theſe two 
ſa» WM the judges at their coming, fitting, and going — 
from the ſeſſions or court. of the judges, 
Tu crier is tanguam publicus præco, to call 
forth ſuch perſons whoſe appearances are neceſ- 
; ſary, and to impoſe filence to the people. 
in. THERE is a commiſhon under the great ſeal of 
England to certain gentlemen, giving them power 
to preſerve the peace, and to reſiſt and puniſh 
de- all turbulent perſons, whoſe miſdemeanors may 
illed BY tend to the diſquiet of the people; and theſe be 
un; called the juſtices of peace, and every of them 
that I may well and truly be called and termed Eire- 
On- narbha. p 323 | 
= Tae chief of them is called cuſtos rotulorum, in 
nine By whoſe cuſtody all the records of their proceed» 
of ings are reſiding. | : 
edg- Ornexs there are of that number called juſti- 
ents, Ul ces of peace, and quorum, becauſe in their com- 
and Bi niſion they have power to fit and determine 
the BY cauſes concerning breach of peace, and misbe- 
Veſt- haviour; the words of their commiſſion are con- 
ceired thus, quorum ſuch and ſuch, anum vel duos 
ſhzes BY Be. offe volumus; and without ſome one or more 
nere. Bl of them of the quorum, no ſeſſions can be hol- 
es of Bi den: and for the avoiding of a ſuperfluous num- | 
: der of ſuch juſtices (for through the ambition of Theſe juftices 
 vio- Ul nany, it is counted a credit to be burthened f Id. by 
ithin Vith that authority) the ſtatute of 38 H. VIII. kceper, 
5 ah expreſly prohibited that there ſhall be but 
n 0! BY fight juſtices of peace in every county. Theſe 
1 Juſtices do hold their ſeſſions quarterly. ö 
3 In every ſhire where the commiſſion of the 
cords Bl peace is eſtabliſhed, there is alſo a clerk of the 
: peace for the entering and engroſſing of all pro- 
Tus ceedings before the ſaid juſtices. And this officer 
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b appointed by the cuſtos rotulorum. 
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34 H. 8. cap. 16. 


 Dxercr or CoxsTABITBS. 
Every ſhire hath its ſheriff, which word being 


of the Saxon Engliſb, is as much to ſay as ſhire 


reeve, or miniſter or bailiff of the county : his 
function or office is two-fold : 
| 4 Miniſterial: 
2. Judicial. 
As touching his wüniſterial office; be is the mi: 
niſter and executioner of all the proceſs and pre. 
cepts of the courts of law, and thereof ought 


to make return and certificate. 


As touching his judicial office, he hach autho. 
rity to bold two ſeveral courts of diſtinct natures: 


the one called the tourne, becauſe he keepeth his 


turn and circuit about the ſhire, and holdeth 
the ſame court in ſeveral places, wherein he doth 
enquire of all offences perpetrated againſt the 
common law, and not forbidden by any ſtatute or 
act of parliament ; and the juriſdiction of this 
court is derived from juſtice Uiſtriburive, and it 
for criminal offences, and is ou ruzce every 
year. ts 

Tu I is called the. — pen wwhierci 
he doth determine all petty and fmall cauſes civil 
under the value of forty: ſhillings, aviing within 
the ſaid county, and thereot at! is called N 


court. 


Tu jariGli@ion wh this court. is „ derived from 
juſtice commutative, and is held every month: 
the office of the ſheriff is annual, atid in the 


King's gift, whereof che is to have a patent. | 


34 H. 8.20, 


Evexy iſhire hath an officer called an eſcheatof, 


which is an office to attend the King's revenue; 


and to ſeize into this Majeſty's hands all nf 
either eſcheated goods, or lands forfeited, and 
therefore is called eſcheator; and he is to enquite 
by good inqueſt of the death of the King's te 
nants, and to whom their lands are defcended 1 
and to feize their bodies and lands for ward, i 


they be within age, and is a OI for the 
= 1 | | Jame; 


| elſewhere. 


Orricr F Cons TABLES. 
ſame; and this officer is named by the lord trea- 


a 1 1ꝛ1 Eu, 
Treks are in every ſhire two other officers 


| called crowners or coroners : they are to enquire 
by gopd inqueſt in what manner, and by whom 


4 


every perſon dying of à violent death, came fo 


to his Death; and to enter the ſame of record; 
| which is matter criminal, and a plea of the crown; 
and therefore they are called coroners, or crow- 
ners, as one hath written, becauſe their enquiry 


ought to be publick in corona populi. | 
Tusk officers are choſen by the freeholders of 


| the ſhire, by virtue of a writ out of the chancery, 


de coronatore eligendo: and of them I need not 

to ſpeak more, becauſe theſe officers are in uſe in Scotland 
A likewiſe. 

Fox AsMveR As Every thire is divided into hun- 

dreds, it is alſo by the ſaid ſtatute of 34 H. VIII. 


| Cap. 26. ordered that two ſufficient gentlemen or Conſtables of 
| yeomen ſhall be appointed conſtables of every we hundred. 


hundred. C 36oOT9 nition =; 
ALso there is in every ſhire one gaol or priſon Gaolers office. 
appointed for the reſtraint. of liberty of ſuch per- 


| ſons as for their offences are thereunto commit- 


ted, until they ſhall be delivered thence by courſe 


In every hundred of every ſhire the ſheriff 
thereof ſhabl noimmate fufficient perſons to be bai- 


fs of that hundred, and underminiſters of the 
| ther; ang rNey are to attend upor 
in every of their courts and ſeſfons. 


n the Juſtices 


2 2 
1 x 
4.53 43 T1 


* 
o 


N. B. Archbiſhop. -Sanvtoft | notes on this laſt 


chapter: written (tay ſome} by Sir 2 Dodde- 


e one of the juſtices ing's Bench, 1608. 
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Sir FRANCIS BACON, Knighi 
The King's Solicitor-General, 

In certain great and difficult C AS Es: 

Now firſt printed ran chr — undoubted copy, 
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To my loving friends and fellows, 


The READERS, ANCIENTS, UTTER: 
BARRISTERS and STUDENTS 
of Grays-Im. 


do not hold the law of England in ſo mea! 
I an account, but that which other laws arc 

held worthy of, ſhould be due likewiſe to 
our laws, as no leſs worthy of our ſtate. There 


fore when T found that not only in the ance 
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other nations, the ſpeeches, and as they term them 
pleadings, which have been niade in judicial caſes 
(where the caſes were mighty and famons) have 
been ſet down by thoſe that made them, and 
publiſhed ; ſo that not only a Cicero, a Demoſthe- 


is well in the judicial as deliberative, but a Mar- 
rian and 4 Pavier have done the like by their 


not be brought in uſe by the profeſſors of our 
aw for their arguments in principal caſes. And 
this I think the more neceſſary, becauſe the com- 
pendious form of reporting reſolutions with the 
ſubſtance of the reaſons, lately uſed by Sir Ed- 
ard Cooke, lord chief juſtice of the Kings Bench, 
hr; doth not delineate or trace out to the young prac- 


tiſers of law, a method and form of argument 


for them to imitate. It is true I could have wiſh- 
ed ſome abler perſon had begun ; bur it is a kind 
5: ol order ſometimes to begin with the meaneſt. 
Nevertheleſs thus much I may ſay with modeſty, 
that theſe arguments which I have ſet forth (moſt 


e, of them) are upon ſubjects not vulgar; and theres 
withal, in regard of the commixture, which the 
—courſe of my life hath made of law with other 


ſtudies, they may have the more variety, and 


perhaps the more depth of reaſon : for the rea- 
ſons of municipal laws, ſevered from the grounds 
ER of nature, manners and policy, ate like wall flows 


er, which though they grow high upon the creſts 


8 of ſtates, yet they have no deep root: Beſides 
un all publick ſervices I ever valued my reputation 
more than my pains; and thefefofe in weighty 

| cauſes I always uſed extraordinary diligence ; in 
mean I al which reſpects I perſuade myſelf the reading 
s arc ef them will be not unprofitable. This work I 
iſe to knew not to whom to dedicate, father than to 
There · ff che Society of GRArs-Ix x, the place whence my 
ncient I father was called to the higheſt place of juſtice, 
* and 


times, but now at this Day in France, Italy, ind 


nes or an Aſchines hath ſet forth his Orations, 


pleadings ; I know no reafon why the ſame ſhould 
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and where myſelf have lived and had my proce- 
dure, ſo far, as by his Majeſty's rare, if not ſin- 

_ gular grace, to be of both his counſels : and there. A 
fore few men ſo bound to their ſocieties by obliga- 

tion, both anceſtral and perſonal, as I am to 
yours : which I would gladly acknowledge not 
only in having your name joined with mine own 
in a book, but in any other good office and effect 
which the active part of my life and place may 
enable me unto toward the ſociety, or any of 
you in particular. And fo I bid you right hear- 
tily farewel. 


Your aſſured loving friend and fellow 


 Fraxcis Bacoxfſl , 
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. 
IMPEACHMENT of WASTE <5 42, | 


Argued before all the JUDGES in the ] 
EXCHEOUER GHAUB Bane 0:79 4 | 


. 


1 caſe needs neither repeating nor open- 


ing. The point is in ſubſtance but one, 
familiar to be put, but difficult to be re- 
ſolved; that is, whether upon a leaſe without 
impeachment of waſte, the property of the tim- 
ber-trees after ſeverance, be not in him that is 
owner of the inheritance. | 
Tux caſe is of great weight, and the queſtion 8 
of great difficulty: weighty it muſt needs be, 
for that it doth concern or may concern all the 
lands in England; and difficult it muſt be, becauſe 
this queſtion ſails in confluentiis aquarum, in the 
meeting or ſtrife of two great tides. For there 
is a ſtrong current of practice and opinion on. the 
one fide, and there is a more ſtrong current (as I 
conceive) of anthorities, both ancient and late on 
HE the other ſide. And therefore according to the 
reverend cuſtom of the realm, it is brought now — 
to this aſſembly ; and it is high time the queſtion 
IE | 2 LE: 


ON. 


CAs Ek or IMPEACHMENT OF WASTE. 


receive an end, the law a rule, and mens convey. 
ances a direction. fe 1 
Turs doubt ariſeth and reſteth upon two things 


to be conſidered; firſt, to conſider of the intereſt 


and property of a timber- tree, to whom it be. 
longeth: and ſecondly, to conſider of the con- 
ſtruction and operation of theſe words or clauſe, 
abſque impetitione vaſti: for within theſe two 
branches will aptly fall whatſoever can be perti- 
nently ſpoken in this queſtion, without obſcuring 
the queſtion by any other curious diviſion. 
Fox the firſt of theſe conſiderations, which is 
the intereſt or property of a timber-tree, I will 
maintain and prove to your lordſhips three things. 
FixsT, that a timber-tree while it groweth, is 
merely parcel of the inheritance, as well as the 
ſoil itſelf. And ſecondly, I will prove, that when 
either nature, or accident, or the hand of man 
hath made it tranſitory, and cut it off from the 
earth, it can't change the owner, but the pro- 
perty of it goes where the inheritance was before. 
And thus much by the rules of the common 
law. 
Arp thirdly, I will ſhew that the ſtatute of 
Glouceſter doth rather corroborate and confirm the 
property in the leſſor, than alter it, or transfer it 
to the leſſee. | 1 | 
Ax for the ſecond conſideration, which is the 
force of that clauſe, abſque impetitione vaſti, 1 
will alſo uphold and make good three other aſ- 
Aereiofhs, | 


*  Frasr, that if that clauſe ſhould be taken in 
the ſenſe which the other fide would force upon 


it, that it were a clauſe repugnant to the ſtate 
ET | 

SECONDLY, that the ſenſe we conceive and give 
is natural in reſpect of the words, and for the 
matter agreeable to reaſon and the rules of law. 
Ap laſtly, that if the interpretation ſeem am- 
biguous and doubtful, yet the very — <7 
s | . — a 2 5 
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5 ſelf, and conſideration of the common-wealth, 
ought rather to incline your lordſhips judgment 

3 to our conſtruction. | | 

£ Mx firſt aſſertion therefore is, that a timber- 

N tree is a ſolid parcel of the inheritance, which 

5 may ſeem a point admitted, and not worth the 


) labouring. But there is ſuch a chain in this caſe, 
0 as that which ſeemeth moſt plain, if it's ſharply 
looked into, doth invincibly draw on that which 
£ is moſt doubtful. For if the tree be parcel of the 


inheritance unſevered, inherent in the reverſion, 


s ſeverance will not alien it, nor the clauſe will not 
ll WM deveſt ie. 1 85 
. To open therefore the nature of an inheri- 
8 tance: Senſe teacheth there be of the ſoil and 
e earth, parts that are raiſed and eminent, as tim- 
n ber-trees, rocks, houſes. There be parts that 
n are ſunk and depreſſed, as mines which are called 
e by ſome arbores ſubterraneæ, becauſe that as trees 
5 have great branches and ſmaller boughs and twigs; 
e. ſo have they in their region greater and ſmaller 
n veins: ſo if we had in England beds of porcelane, 


ſuch as they have in China, which porcelane is a 
kind of a plaſter buried in the earth, and by 


length of time congealed and glazed into that 
fine ſubſtance ; this were as an artificial mie, and 
no doubt part of the inheritance. Then are there 
the ordinary parts, which make the maſs of the 
earth as ſtone, gravel, loam, clay and the like. 

Now as I make all theſe much in one degree, 
ſo there is none of them, not timber-trees, not 
| Quarries, not minerals or foſſils, but hath a dou- 
ble nature; inheritable and real, while it is con- 
| tained with the maſs of the earth, and tranſitory 
and perſonal, when it is once ſevered. For even 
gold and precious ſtone, which is more durable 
out of earth than any tree is upon the earth ; yet 
the law doth not hold of that dignity as to be 
matter of inheritance if it be once ſevered. And 
this is not becauſe it becometh moveable, for 
ade N 3 there 
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Nevel's caſe there be moveable inheritances, as villains in groſs, 


ov there 8 5 2 2 ys | 
Pe inherican. and dignities which are judged hereditaments; but 


ces which are becauſe by their ſeverance they loſe their nature of 


t local. A I 
wt 9 perpetuity, which is of the eſſence of an inheritance. 


The conſenr of Axp herein I do not a little admire the wiſ- 
— Þ. lar dom of the laws of England, and the conſent 
\itingnithing Which they have with the wiſdom of philoſophy 
berween per- an . . 155355 ee e, . . 

beruakand and nature itſelf: for it is a maxim in philoſophy, 
_ rranittory. 


Av it is moſt evident, that the elements them- 
ſelves, and their products have a perpetuity not 
in individuo, but by ſupply and ſucceffian of 
parts ; for example, the veſtal fire, that was nou- 
riſhed by the virgins at Rome, was not the ſame 
fire ſtill, but was in perpetual waſte, and in perpe- 
tual renovation. So it is of the ſea and waters, it is 
not the ſame water individually, for that exhales 
by the fun, and is fed again by ſhowers. And fo of 
the earth itſelf, and mines, quarries, and whatſo- 
ever it containeth, they are corruptible individual- 
ly, and maintained only by ſucceſſion of parts, 
and that laſteth no longer than they continue 
fixed to the main and mother-globe of the earth, 
and is deſtroyed by their ſeparation. 
| Accorpinc to this I find the wiſdom of the 
law by imitation, of the courſe of nature to judge 
of inheritances, and things tranfitory ; for it al- 
loweth no portions of the earth, no ſtone, no 
gold, no mineral, no tree, no mold to be longer in- 
heritance than they adhere to the maſs, and ſo are 

capable of ſupply in their parts: for by their con- 
tinuance of body ſtands their continuance of time. 
NI TRHER is this matter of diſcourſe, except 
the 977 and profound reaſons of law, which 
ought chiefly to be ſearched, ſhall be accounted 
dicourſe, as the flighter ſort of wits (ſcioli) may 
% TOTO 
Axp therefore now that we have opened the 
nature of inheritable and tranſitory, let us ſee 

T7 * * en ppon 


that in regione elementari nibil eft æternum, niſi per 
propagationem ſpeciei, aut per ſucceſſionem partium, 
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n a diviſion of eſtates, and before ſeverance, 
what kind of intereſts the law allotteth to the 
p owner of inheritance, and what to the particular 
tenant; for they be competitors in this caſe. | 

FixsT, in general the law doth aſſign to the The conſent of 


t leflor thoſe parts of the ſoil conjoined, which the d with 
pl; have abtained the reputation to be durable, and : 
J 
1 
7 
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in the diſtin- 
of continuance, and ſuch as being deſtroyed, are Shins be- 


tween inheri- 


not but by long time renewed; and to the Termi- rance and par- 
nors it aſſigneth ſuch intereſts as are tender and ucular ettates, 


— — ”_ — — l 
. ne — 7 Caray — ew, oped © : : - 
— 1 — — — ͤ— . * x þ 
— — — 2 — — — — on — =o N ä 2 


— — CO 
me res — 


8 feeble againſt the force of time, but have an an- com ge | 
t nual or ſeaſonable return or revenue. And here- ae 0 4 1 
f in it conſents again with the wiſdom of the civil ſus-fructus. [ | 
E law ; for, qur inheritance and particular eſtate is in 1 
je elfect there, domiuium and »/is-frutFus ; for ſo it was | if 
e- conceived upon the ancient ſtatute of depopu- 8 
is lations 4 H. VII. which was penned, that the Owner in the | | 
es owner of the land ſhould re-edify the houſes of 2 WY = þ 
of husbandzp; that the word Owner (which an- [7 | 
o- ſwereth to dominus) was he that had the immedi- 4 
al- ate inheritance, and ſo ran the later ſtatutes. Let | 
t5, vs ſee therefore what judgment the law maketh 1 
ue of a timber-tree; and whether the law doth not | 
th, place it within the lot of him that hath the in- 
heritance as parcel thereof. „5 by 
he Frxsr it appeareth by the regiſter out of the The wrir of 5 
ige . vords of the writ of waſte, that the waſte is laid wolte loppo- : 
al- to be ad exhæredationem, which preſuppoſeth here timber © te 
no litatem: for there can't be a diſinheriſon by the 2 EAPO 
in- cutting down of the tree, except there was an in- N 5 
are heritance in the tree, quia privatio preſupponit iF 
on- nm. bb mY * 
e. Ac alx it appeareth out of the words of the Th. ftetute f Wh 
pt Wl fatute of Gloucefter well obſerved, that the tree Cloncelter, A 
nch ud the foil are one entire thing, for the words de, vas. 
ned re, quod recuperet rem vaſtatam ; and yet the books os locum va- 
may i ſpeak, and the very judgment in waſte is, quod ; 
eeuperet locum vaſtatum, which ſhews, that res and 
the WI bus are in expoſition of law taken indifferently : 
ſee or the leflor ſhall not recover only the ſtem of 
pon | * 3 A the 
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the tree, but he ſhall recover the very ſoil, where. bec 
Aunto the ſtem continues. And therefore it is no- Glo 
22 H. 6. f. 13, tably ruled in 22 H. VI. f. 13. that if the Termi- Lit 

| nor do firſt cut down the tree, and then deſtroy MW dep 
the ſtem, the leſſor ſhall declare upon two ſeveral J niſt 


waſtes, and recover treble damages for them ſe- Vim 

verally. But ſays the book he muſt bring but one E 

writ, for he can recover the place waſted but tion 

once. | . . the 

Mullin's caſe. Ap farther proof may be fitly alledged out of Hes 
MIulliu's caſe in the commentaries, where it is ſaid, that 
that for timber-trees tithes ſhall not be paid. And tan 

the reaſon of the book is well to be obſerved; ther 


fo2 that tithes are to be paid fo2 the revenue oft 
of the inheritance, and nat fo2 the inheritance eis 


itſelf. : the 

Nay, my lords, it is notable to conſider what acco 

a reputation the law gives tp the trees, even after acco 

they are ſevered by grant, as may be plainly in- cert: 

Co. p. 4. f. 62, ferred out of Herlackendeu's caſe, L. Coke p. 4. f. 62. ticul 
ͤn mean the principal caſe ; where it is reſolved ; and 
that if the trees being excepted out of a leaſe be I. 

granted to the leſſee, or if the grantee of trees wiſe 


accept a leaſe of the land, the property of the haps 
trees drown not, as a term ſhould drown in a ſiper 
freehold, but ſubſiſt as a chattel divided; which re li 
ſhews plainly, though they be made tranſitory ; In 
yet they ſtill to ſome purpoſes ſavour of the in- Mu 
heritance : for if you go a little farther, and put pitch 
the caſe of a ſtate tail, which is a ſtate of inheri- earth 
tance, then I think clearly they are reannexed, 80 
But on the other fide, if a man buy corn ſtand- ere 
ing upon the ground, and take a leaſe of the ſam: belor 
ground, where the corn ſtands, I ſay plainly it 5 the it 
reaffixed, for paria copulantur cum paribus. 80 
Anv it is no leſs warthy the note what an - dignit 
peration the inheritance leaveth behind it in mat- ¶ badge 
ter of waſte, even when it is gone, as appeareth tenan 
in the caſe of tenant after poſſibility, who hill IM partic 
not be puniſhed ; for though the new * % Warie 
W 1 . 


put 
is 


me 
t 6 


E 


hull 


uſe 
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becauſe his eſtate was not within the ſtatute of 
Glaucefter ; yet I will not go from my old Mr. 
Littleton's reaſon, which ſpeaketh out of the 
depth of the common law, he ſhall not be pu- 
niſhed for the iuberitance ſake which was once in 
him. | 

Bur this will receive a great deal of illuſtra- 
tion, by conſidering the Terminor's eſtate, and 
the nature thereof, which was well defined by Mr. 
Heath (who ſpake excellent well to. the caſe) 
that it is ſuch as he ought to yield up the inheri- 
tance in as good plight, as he received it ; and 
therefore the word firmarius (which is the word The derivation 
of the ſtatute of Marlbridge) cometh, as I con- and ford of 
ceive, a firmando; becauſe he makes the profit of marius. 
the inheritance, which otherwiſe ſhould be upon 
account, and uncertain, firm and certain; and 
accordingly feodi firma fee-farm is a perpetuity 
certain: Therefore the nature and limit of a par- 
ticular tenant is to make the Inheritance certain, 
and not to make it worſe. 9 

1. TukxRETORE he cannot break the ſoil other- 
wiſe than with his plough-ſhare to turn up per- 
haps a ſtone, that lieth aloft ; his intereſt is in 
ſuperficie not in profundo, he hath but tunicam ter- 
re little more than the veſture. 
Is we had firr-timber here, as they have in 
Muſcovy, he could not pierce the tree to make the 
oy come forth, no more than he may break the 
earth. | CE 

So we ſee the evidence, which is propugnaculum The evidence 
bereditatis, the fortreſs and defence of the land funf rredit. 
belongeth not to the leſſee, but to the owner of cis. 
the inheritance. | 

So the leſſee's eſtate is nat accounted of that Homage im- 
dipnity, that it can do homage, becauſe it is a Fane in che 
badge of continuance in the blood of lord and blood. 
tenant. Neither for my own opinion can a — 2 
particular tenant of a manor have aid pur file ories ſhall not 
Naben was, TILW ir i oi. DAVE aid. 
Warier, on pur fere fits chevalier ; becauſe it is gi 

, ven 
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ie vmntent” ven by law upon an indictment of continu- 
> AX 


ance of blood and privity between lord and te- 
m_ 15 6 

Anp for the tree which is now in queſtion, 
do but conſider in what a revolution the law 
moves, and as it were in an orb: for when the 
tree is young and tender germen terre, a ſprout 
of the earth, the law giveth it to the leſſee, as 
having a nature not permanent, and yet eaſily 


_ reſtored: when it comes to be a timber-tree, and 


hath a nature ſolid and durable, the law carrieth 
it to the leſſor. But after again if it become a 


fear and a dotard, and its ſolid parts grow patre- 


fied, and as the poet faith, uon jam mater alit 
tellus vireſque miniſtrat, then the law returns it 


back to the leſſee. This is true juſtice, this is 


The phraſe 


that the Ieſ-e FO | . ; 
eciat tree, which the books call a ſpecial property, is 


hath a 


ſuum cuique tribuere ; the law guiding all things 


with line of meaſure and proportion. 
Ap therefore that intereſt of the leſſee in the 


property in the ſcarce worth that name. He ſhall have the ſhade, 


tree very im- 
r for he 


fo ſhall he have the ſhade of a rock; but he ſhall 


ath bur the not have a cryſtal or Briſtol diamond growing up- 


profits of the 
tree. 


on the rock. He fhall have the pannage ; why? 
that is the fruit of the inheritance of a tree, as 
herb or graſs is of the ſoil. He ſhall have ſeaſon- 
able loppings ; why? ſo he ſhall have ſeaſonable 
diggings of an open mine. So as all theſe things 
are rather profits of the tree, than any ſpecial 


property in the tree. But about words we vil 


not differ. 

So as I conclude this part, that the reaſon and 
wiſdom of law doth match things, as they conſort, 
aſcribing to permanent ſtates permanent intereſt, 


and to tranſitory ftates tranſitory intereſt ; and 


you cannot alter this order of law by fancies 0 
clauſes and liberties, as I will tell you in the pro- 
per place. And therefore the tree ſtanding be- 


. longs clearly to the owner of the inheritance. 


Now 
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Now come 1 to my ſecond affertion, that by 
the ſeverance the ownerſhip or property cannot 
be altered; but that he, that had the tree as part 
of the inheritance before, ' muſt have it as a chat- 
tel tranſitory after. This is pregnant and fol- 
loweth of itſelf, for it is the ſame tree ſtill, and 
as the Scripture "faith, uti arbor cadit, ita jacet. 

Tn owner of the whole muſt needs own the 
parts; he that owneth the cloth owneth the 
thread; and he that owneth an engine, when it 
is entire, owneth the parts when it is broken ; ; 
breaking cannot alter property. 


ANp therefore the book in Herlackenden's caſe Herlacken- 
doth not ſtick to give it ſomewhat plain terms; dens caſe. 


and to ſay that it were an abſurd thing, that the 
lefſee, which hath a particular intereſt in the land, 

ſhould have an abſolute property in that which is 
part of the inheritance : you would have the ſha- 
dow draw the body, and the twigs draw the 
trunk. 'Theſe are truly called abſurdities. And 


therefore in a concluſion ſo plain, it ſhall be ſuf- 


ficient to vouch the authorities without enforcing 
the reaſons. 

Any although the diviſion be good, that was 
made by Mr. Heath,. that there be four manners 


of ſeverances, that is, when the leſſee fells the 


tree, or when the leſſor fells it, or when a ſtran- 
per fells it, or when the act of God, a tempeſt 
fells it, yet this diviſion tendeth rather to expla- 
nation than to proof, and I need it not, becauſe 
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I do maintain that i in "all theſe caſes the property 


is in the leffor. 

Anp therefore I will uſe a diſtribution which 
rather * the proof. The queſtion is of 
There be three arguments of property, 
en es, e ar $ Tank; * rope — 

ſc I will examine the propert the trees 
the authority of books. l EY FE 4 
Anv firſt for * 


DE 


Fox 


Three argu- 
ments ot pro- 
perty, dama- 
ges, ſeiſure and 
power to 
grant. 


. * 7 4 « — 3 woes —— ů— JF-3 EE —< 
_— as 7; RU CE rr 7 a ” as he 
4 4 Iv—;23 Zvlv—— >, 5 K 
RR — a g . — — 
— — 2 — 2 


4 E. z. f. 27. 


9 E. 4. f. 55. 


1 E. 3. f. 44. 
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Fox damages look into the books of the law, 
and you ſhall not find the leflee ſhall ever reco- 
ver damages, not as they are a badge of proper- 
ty; for the damages, which he recovereth, are 
of two natures, either for the ſpecial property 


(as they call it) or as he is chargeable over. And 


for this to avoid length, I will ſelect three books, 


one where the leſſee ſhall recover treble damages, 


another where he ſhall recover but for his ſpecial 
property, and the third when he ſhall recover for 
the body of the tree, which is a ſpecial caſe, and 
ſtandeth merely upon a ſpecial reaſon. 


TRE firſt is the book of 44 E. III. f. 27. where 


it is agreed, that if tenant for life be, and a diſ- 
ſeiſor commit waſte, the leſſee ſhall recover in 
treſpaſs as he ſhall anſwer in waſte : but that this 
is a kind of recovery of damages, though per ac- 
cidens may appear. plainly. 1 25 

Fox if the leſſor die, 
gone, then the diſſeiſor is likewiſe diſcharged, o- 


 therwiſe than for the ſpecial property. 


Tre ſecond book is 9 E. IV. F. 35. where it is 
admitted that if the leſſor himſelf cut down the 
tree, the leſſee ſhall recoyer but for his ſpecial 
profit of ſhade, pannage, loppings, becauſe he is 
not charged over. 

Tre third is 44 E. III. f. 44. where it is ſaid, 
that if the leſſee fell trees to repair the barn which 
is not ruinous, in his own default, and the leſſor 
come and take them away, he ſhall have treſpaſs, 


and in that caſe he ſhall recover for the very bo- 


35 Af. f. i. 


dy of the tree, for he hath an abſolute property 


in them for that in teen. 
Ano that it is only for that intent appeareth 
notably by the book 38 . f. 1. If the leſſee 
after he hath cut down the tree employ it not to 
reparations, but employ. other trees af better va- 


lue, yet it is waſte; which ſheweth plainly the 


Nat 


property is reſpective to the employment. 


whereby his action is 
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Nay 5 E. IV. f. 100. goeth farther and ſhew- 5 E. 4. f. 100. 
eth, that the ſpecial property which the leſſee 
had was of the living tree, and determines as Her- 
lackenden's caſe ſaith by ſeverance ; for then magis 
dignum trahit ad ſe minus dignum : for it ſaith, 
that the leſſee can't pay the workman's wages 


with thoſe parts of the tree which are not timber. 


And ſo I leave the firſt demonſtration of pro- 
perty, which is by damages; except you will add h 
the caſe of 27 H. VIII. f. 13. where it is faid, 27 H.8. 13. 
that if tenant for life and he in the reverſion join 
in a leaſe for years, and leſſee for years fell tim- 
ber trees, they ſhall join in an action of waſte ; 
but he in the reverſion ſhall recover the whole 
damages: and great reaſon, for the ſpecial pro- 
perty was in the leſſee for years, the general in 
him in the reverſion, ſo the tenant for life mean 
had neither the one nor the other. | 
Now for the ſeiſure you may not look for 
plentiful authority in that: for the leſſor, which 
had the more beneficial remedy by action for tre- 
ble damages, had little reaſon to reſort to the 
weaker remedy by ſeiſure, and leaſes without im- 
peachment were then rare, as I will tell you 
anon. And therefore the queſtion of the ſeiſure 
came chiefly in experience upon the caſe of the 
vindfalls, which could not be puniſhed by action 


| of waſte. | | 
FrxsT therefore the caſe of 40 E. III. pl. 22. 4>E. 3. pl. 22. 


is expreſs, where at the King's ſuit in the behalf 


of the heir of Darcy who was in ward, the King's 


leſſee was queſtioned in waſte, and juſtified the 
taking of the trees, becauſe they were overthrown - 
by winds, and taken away by a ftranger. Bur 
Knevet ſaith, although one be guardian, yet the 
trees, when by their fall they are ſevered from 


the freehold, he hath no property of the chattels, 
| but they appertain to the heir, and the heir ſhall 


have treſpaſs of them againſt a ſtranger, and not 
the guardian, no more than the bailiff of a 
manor. 


er — _ _—_ 2 . 


2H. 7. f. 14. 


31 E. z. f. 5. 


9 E. 4. f. 35. 
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manor. So that that book rules the intereſt of 
the tree to be in the heir, and 5 oes to appoint 
s for them; but 


farther, that be ſhall have treſpa 
of ſeiſure there had been no queſtion. 


OE 


no waſte, and the leſſee is not bound to. re-edify 


but Herlackendenu's caſe goes farther, where it is 
ſaid that the leſſee my help himſelf with the 
timber, if he will re-edify it; but clearly he hath 
no intereſt but towards a ſpecial employment. 
Now you have had a caſe of the timber: tree, 


of the mine, where that of the trees is likewiſe 


,. and of the timber of the houſe, now take a caſe 


put, and that is 9 E. IV. f. 35. where it is {aid 
by Needbam, that if a leaſe be made of land 
wherein there is tin, or iron, or lead, or coals, ot 
| quarry, and the leſſor enter and take the tin or 
other materials, the leſſee ſhall puniſh him for 
coming upon his land, but not for taking of tic 
ſubſtances. And ſo of great trees: but Dar 
goes farther, and ſaith, the law that gives him 
the thing, doth likewiſe give him means to com: 
' by it ; but they both agree that the intereſt is in 
the leſſor: and thus much for the ſeiſure. 
Pon the grant, it is not ſo certain a badge 0 
property as the other two; for a man may hat 
a property, and yet not grantable, becauſe It 
turned into a right, or otherwiſe ſuſpended. And 
therefore it is true, that by the book in 21 II. VI. 
IJ. that if the leſſor grant the trees, the rage 
e 4 


So again in 2 H. VII. the words of Brian are 


* 6 2 * " 1 en * * — 0 4 
none ed 4.3 >- 2 5 
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of ſhall not take them, no not after the leaſe ex- 
int pired ; becauſe his property is but de futuro, ex- 
ut pectant; but 'tis as plain on the other fide that 
the leſſee cannot grant them, as was reſolved in 
are two notable caſes, namely the caſe of Marwood Marwood and 
m; and Sanders 41. El. in communi banco; where it was OE 
fe- ruled, that the tenant of the inheritance may 
make a feoffment with exception of timber-trees; | 
iſe, but that if leſſee for life or years ſet over his e- 
ti. MW ſtate with an exception of the trees, the excep-| 
cho MW tion is utterly void; and the like reſolution was 
by WI in the caſe between Fyſter and Aids plaintiff, and Poder and _ 
ap- Spencer and Boord defendant, 28 Eliz. rot. 820, bencers cal 
t is Now come we to the authorities, which have 
lify an appearance to be againſt us, which are not 
it; W many, and they be eaſily anſwered not by diſtin- 
t is Wl guiſhing ſubtilly, but by marking the books ad- 
viſedly. Rs ; 

1. TyErE be two books that ſeem to croſs the 
authorities, touching the intereſt of the wind- 
falls, ) H. VI. and 44 E. III. J. 44. whereupon f 6.4 E. 3. 
waſte brought and aſſigned in the ſucciſion o ß 
trees, the juſtification is, that they were over- 
thrown by wind, and fo the leſſee took them for 
fuel, and allowed for a good plea ; but theſe 
books are reconciled two ways, firſt look into both 
the juſtifications, and you ſhall find that the plea | 
did not rely only in that they were windfalls, but 
couples it with this, that they were fir ſt ſear, and 
then overthrown by wind; and that makes an 
end of it, for ſear trees belong to the leſſee, ſtand- 
ing or felled, and you have a ſpecial replication in ' 
the book of 44. that the wind did but rend them, 
and buckle them, and that they bore fruit two 
years after. And 2dly, you have ill luck with your 
windfalls, for they be ſtill apple-trees which are 
but waſtes per accidens, as willows, or thorns are | 
in the fight of a houſe ; but when they are once 
{lled, they are clearly matter of fuel. | 


AxoTuts 
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5 H. 4. f. 29. 
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AxoTnes kind of authorities, that make ſhew 
againſt us, are thoſe that ſay that the leſſee ſhall 


puniſh the leſſor in treſpaſs for taking the trees, 


which are 5 H. IV. Ff. 29. and 1 Mar. Dier, f. o. 


i Ma f. 90. Nervin's caſe; and you might add; if you will, 9 


E. IV. the caſe vouched before; unto which the 
anſwer is, that treſpaſs muſt be underſtood for 
the ſpecial property, and not for the body of the 


tree; for thoſe two books ſpeak not a word, what 
he ſhall recover, nor that it ſhall be to the value. 
And therefore 9 E. IV. is a good expoſitor, for 
that diſtinguiſheth where the other two books 
ſpeak indefinitely ; yea, but 5 H. IV. goes far- 
ther, and faith, that the writ ſhall purport arbo- 
res ſuas, which is true in reſpe& of the ſpecial 
property ; neither are writs to be varied according 
to ſpecial caſes, but are framed to the general 
caſe, as upon lands recovered in value in tail, the 
writ ſhall ſuppoſe donum a gift. ; 

AxDp the third kind of authority is ſome books 
(as 13 H. VII. f. 9.) that ſay, that treſpaſs lies 
not by the leſſor againſt the leſſee for cutting 
down trees, but only waſte; but that is to be un- 
derſtood of treſpaſs vi i armis, and would have 
come fitly 3 if there had been no ſei- 

e. 


ſure in this ca 


 Ueoxn all which I conclude, that the whole 


current of authorities proveth the properties of 


the trees upon ſeverance to be in the leſſor by 
the rules of the common law ; and that although 
the common law would not ſo far protect the 


_ folly of the leſſor, as to give him remedy by ac- 


tion, where the ſtate was created by his own act; 
yet the law never took from him his property; 


| ſo that as to the property before the ſtatute and 


ſince, -the law was ever one.. 
Now come I to the third aſſertion, that the 
ſtarute of — hath not transferred the pro- 
perty of the leſſee upon an intendment of recom- 
pence to the leſſor, which needs no long ſpeech 
8 1 
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U 

7 
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it is grounded upon a probable reaſon, and upon 


a ſpecial book. 


Tnk reaſon is, that damages are a recompence 


for property: and therefore that the ſtatute of 


Gloucefter giving damages ſhould exclude proper- 
ty; the authority ſeems to be 12 E. IV. f. 8. 1 E. 4. f. 8. 
where Catesbey affirming that the leſſee at will ſhall 
have the great trees, as well as leſſee for years or 


life: Fairfax and Fennings correct it with a dif- 


ference, that the leſſor may take them in the caſe 
of tenant at will; becauſe he hath no remedy 
by the ſtatute, but not in caſe of the termors. 
Turs conceit may be reaſonable thus far, that 
the leſſee ſhall not both ſeiſe and bring waſte ; 
but if he ſeiſe, he ſhall not have his action; if 
he recover by action, he ſhall not ſeiſe: for a 
man ſhall not have both the thing and recom- 
pence; it is a bar to the higheſt inheritance 
(the kingdom of heaven) receperunt mercedem 
ſuam, But at the firſt, it is at his election, 
whether remedy he will uſe, like as in the caſe 
of treſpaſs; where if a man once recover in da- 
mages, it hath concluded and turned the proper- 
ty. Nay, I invert the argument upon the force 
of the ſtatute of Glouceſter thus: that if there 
had been no property at common law; yet the 
ſtatute of Glouceſter by reſtraining the waſte, and 
giving an action, doth, imply a property, where- 
to a better caſe cannot be put than the caſe upon 
the ſtatute de donis conditionalibus, where there are 4 
no words to give any reverſion or remainder; and ving an action 
yet the ſtatute giving a formedon, where it lay not eh an in- 
before, being but an action, implies an actual re- 
verſion and remainder. „„ 
Tuus have I paſſed over the firſt main part, 
which I have inſiſted upon the longer, becauſe I 
ſhall have uſe of it for the clearing of the ſecond. 
No to come to the force of the clauſe, ab/que 
'mpetitione vaſti. This clauſe muſt of neceſſity 
work in one of theſe degrees, either by way of 
| grant 
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grant of property, or by way of power and li- 
berty knit to the ſtate, or by way of diſcharge of 
action ; whereof the firſt two I reje&, the laſt I 
8 
1. TRERETORE I think the other ſide will not 
affirm, that this clauſe amounts to a grant of 
trees; for then, according to the reſolution in Her- 
lackenden's caſe, they ſnould go to the executors, and 
the leſſee might grant them over, and they might 
be taken after the ſtate determined. Nov it is plain 
that this liberty is created with the eſtate, paſſeth 
with the eſtate, and determines with the eſtate, 
Tu Ar appears by 5 Hen. V. where it is ſaid, that 
if leſſee for years without impeachment of waſte 
accept a confirmation for life, the privilege is gone. 
Ap ſo are the books in 3 E. III. and 28 f. 
VIII. that if a leaſe be made without impeach- 
ment of waſte pur auter vie, the remainder to the 
leſſee for life, the privilege is gone, becauſe he is 
in of another eſtate; ſo then plainly it amounts to 
no grant of property, neither can it any ways touch 
the property, nor enlarge the eſpecial property of 
the leſſee; for will any man ſay, that if you put 
Marwood and Sanders's caſe of a leaſe without im- 
peachment of waſte, that he may grant the Jand 
with the exception of the trees any more than an 
ordinary leſſee. Or ſhall the windfalls be more 
his in this caſe, than in the other? for he was 
not impeachable of waſte for windfalls no more 
than where he hath the clauſe. Or will any man 
ſay, that if a ftranger commit waſte, ſuch 
a leſſee may ſeiſe? theſe things I ſuppoſe no 
man will affirm. Again, why ſhould not a liber- 
ty or privilege in.law be as ſtrong as a privilege 
in fact? as in the caſe of tenant + Fo poſſibility : 
Or where there is a leſſee for life, the remainder 
for life? for in theſe caſes they are privileged from 
| waſte, and yet that trenches not the property. 
Now therefore to take the ſecond courſe, that 


it ſhould be as a real power annexed to the _ 
| | | neithe 
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neither can that be, for it is the law that moldeth 
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eſtates, and not mens fancies. And therefore, if 
men by clauſes like voluntaries in muſick run not 
upon the grounds of law, and do reſtrain an e- 
ſtate more than the law reſtrains it, or enables an 
eſtate more than the law enables it, or guides an 


eſtate otherwiſe than the law guides it, they be 
mere repugnancies and vanities. And therefore, if 


I make a feoffment in fee, provided the feoffee 
ſhall not fell timber, the clauſe of condition is 


void. And ſo on the other fide, if I make 7 — 
leaſe with a power that he ſhall fell timber, it's 


1 


void. 8 
So if T make a leaſe with a power that he may 
make feoffment, or that he may make leaſes for 
forty years, or that if he make default, I ſhall 
not be received, or that the leſſee may do ho- 
mage; theſe are plainly void, as againſt law, and 
repugnant to the ſtate. No, this cannot be done 
by way of uſe, except the words be apt, as is 
Mildmay's caſe : neither is this clauſe, in the ſenſe 
that they take it, any better. | 

Tutxerors laying aſide theſe two conſtruc- 
tions, whereof the one is not maintained to be, 
the other cannot be : let us come to the true ſenſe 
of this clauſe, which is by way of diſcharge of 
the action, and no more; wherein I will ſpeak 
firſt of the words, then of the reaſon, and of the 
authorities which prove our ſenſe, then of the 
practice, which is pretended to prove theirs; and 
laſtly, IL will weigh the miſchief how it ſtands for 
our conſtruction or theirs. i 


Ir is an ignorant miſtaking of any man to 
take impeachment for Impedimentum, and not for 
imperitio, for it is true that impedimentum doth. 


extend to all hindrances, or diſturbances, or in- 


terruptions, as well in pats as judicial. But im- 
peiitio is merely a judicial claim, or interruption | 


by ſuit in law, and upon the matter all one with 
inpiacitatio. Wherein firſt we may take light 3 
WT: 0 2 the 
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the derivation of impetitio, which is a compound 
of the prepoſition i, and the verb peto, where. 


of the verb peto itſelf doth ſignify a demand, 


but yet properly ſuch a demand as is not extro- 
judicial : for the words petit judicium, petit audi- 
tum brevis, Oc. are words of acts judicial; as for 
the demand in pazs, it is rather requi/itio than pe- 
titio, as licet ſæpius requifitus; ſo much for the 
verb peto. But the prepoſition i enforceth it 
more, which ſignifies againſt, as Cicero iu Verrem, 
in Catilinam, and ſo in compoſition, to inveigh is 
to ſpeak againſt: ſo it is ſuch a demand only 
where there is a party raiſed to demand againſt, 
that is an adverſary, which muſt be in a ſuit in 
law ; and it is uſed in records of law. | 

As Coke lib. 1. f. 17. Porter's caſe, it was plead- 


ed in bar, that didla domina Regina nunc ipſos 
Johannem & Henricum Porter petere ſeu occaſionare 


nos debet, that is implacitare. 
So likewiſe Coke |. 1. f. 27. caſe of Alton woods, 


quod ditta domina regina nunc ipſum proinde aligua- 


liter impetere ſeu occafionare non debet. 

So in the book of entries f. 1. Iitera D. 17. H. 
VII. rot. 2. inter placita Regis, & ſuper hoc venit 
N. B. Comonachus abbatis W. loci illius ordinarii, 
gerenſque vices ipſius abbatis, ad quoſcunquèe clericos 
de quolibet crimine coram Domino Rege impetit ſive 
zrritat calumniand. So much ex vi & uſu ter- 


Fox reaſon ; firſt, it ought to be conſidered, 


that the puniſhment of waſte is ſtri& and ſevere, 
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App to this that the law doth aſſign in moſt 8 


d caſes double remedy, by matter of ſuit and 
e- matter in pais for diſſeiſings, actions, entries, 
d, for treſpaſſes, action and ſeiſure, for nuſances, 
Ve action and abatement; and as Littleton doth in- 
li- {rut us, one of theſe remedies may be releaſed 
or without touching the other. If the diſſeiſee re- 
de- leaſe all actions, ſaith Littleton, yet my entry re- 
he mains; but if I releaſe all demands or remedies, 
it or the like words of a general nature, it doth re- 
My leaſe the right itſelf, And therefore I may be of 
1s opinion, that if there be a clauſe of grant in my 
ily leaſe expreſs'd, that if my leſſee or his aſſigns cut 
t, down and take away any timber- trees, that I and 
in my heirs will not charge them by action, claim, 
| ſeiſure, or other interruption, either this ſhall 
ad- inure by way of covenant only, or if you take it to 
ſos inure by way of abſolute diſcharge, it amounts to a 
are grant of property in the trees, like as the caſe of 


31 Aſi. J grant, that if I pay not you 101. per 3! Afi. 
ds, 38 A ch feaſts, you ſhall diſtrain for it in „ = 
my manor of Dale, tho' this ſound executory in Power, a. 
power, yet it amounts to a preſent grant of a property if tho 
rent. So as I conclude that the diſcharge of ac- fe bear it. 
tion the law knows, grant of the property the 
law knows, but this ſame. mathematical power 
being a power amounting to a property, and yet 
no property, and knit to a ſtate that cannot bear 
it, the law knoweth not, fertium penitus ignora- 
nus; for the authorities they are of three kinds, 
two by inference, and the third direct. 
Tak firſt I do collect upon the books of 42 4 E. 3. f. 23. 
Edw. III. f. 23, and 24. by the difference taken 
by Mowbray, and agreed by the court, that the 
law doth intend the clauſe of diſimpeachment of 
waſte to be a diſcharge ſpecial, and not general 
or abſolute; for there the principal caſe was, that 
| there was a clauſe in the leaſe, that the leſſor 
ſhould not demand any right, claim, or challenge 
in the lands during the life of the leſſee. It is 
| _ reſolved 
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reſolved by the book, that it js no bar in waſte, 
but that if the clauſe had been that the leſſee 


ſhould not have been impeached for waſte, clear. 


ly a good bar; which demonſtrates plainly, that 
general words, be they never ſo loud and ſtrong, 
bear no more than the ſtate will bear, and to any 
other purpoſe are idle. But ſpecial words that 
inure by way of diſcharge of action, are good 
and allowed by law. hes x: 
1. 2. Fitz. TRE ſame reaſon is of the books 4 Ed. II. 
tir. waſte 15. Fifgh. tit. waſte 15, and 17 E. III. f. . 
E '* Fitzh. tit. waſte 101. where there was a clauſe, 
walte, 101. uod liceat facere commodum ſuum meliori modo quo 


poterit. Yet ſaith Skipwith, doth this amount, 


that he ſhall for the making of his own profit 
diſinherit the leſſor? Nego conſequentiam ; ſo that 
{ill the law allows not of the general diſcharge, 
but of the ſpecial that goeth to the action. 
pH. . k. 3. TE ſecond authority by inference is out of 9 
pe > wh 1s H. VI. F. 35. Fitzh. tit. waſte 39. and 32 H. VIII. 
32 H. & Dyer Dyer f. 47. where the learning is taken, that not- 
t. 4 withſtanding this clauſe be inſerted into a leaſe, 
yet a man may reſerve unto himſelf remedy by 
entry: but ſay I, if this clauſe ſhould have that 
ſenſe, which they on the other ſide would give 
it; namely, that it ſhould amount to an abſolute 
privilege and power of diſpoſing, then were the 
proviſo flat repugnant, all one as if it were abu 
impetitione vaſti, proviſo quod non faciet vaſtum, 
which are contradictories; and note well that in 


the book of 9 H. VI. the proviſo is quod non faciat 


vaſtum voluntarium in domibus; which indeed doth 
but abridge in one kind, and therefore may ſtand 
without repugnancy : but in the latter book it is 
general, that is to ſay, ab/que impetitione vaſti, & 
fi contigerit ipſum facere vaſtum tunc licebit reit- 
trare. And there Shelly making the objection that 
the condition was repugnant, it is ſalv'd thus, 
ſed aliqui tenuerunt, that this word impetitione vaſti 
is to be underſtood that he ſhall not be * 
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ed by waſte, or puniſhed by action, and ſo indeed 

it ought : I hoſe aligui recte tenuerurnt. 

Fox the authorities direct, they are two, the 2) H. 6. Fh. 
one 27 H. VI. Htzb. tit. waſte 8. where a leaſe . Malte 8. 
was made without impeachment. of waſte, and a 

ſtranger committed waſte, and the rule is, that 

the leſſee ſhall recover in treſpaſs only for the crop 
af the tree, and not for the body of the tree. 

It is true it comes by a dicitur, but it is now a 

legitur; and a quere there is, and reaſon, or elſe 
this long ſpeech were time ill ſpent. 

Ap the laſt authority is the caſe of Sir Moyle 

Finch and his mother, referred to my lord Mrey 

and Sir Roger Manwood, reſolved upon conference 

with other of the judges vouch'd by Wrey in Her- 
lackenden's caſe, and reported to my lord chief 

juſtice, here preſent, as a reſolution of law, being 

our very caſe. F of 

Ap for the caſes to the contrary, I know not Statute de 
one in all the law direct: they preſs the ſtatute arlebric ge. 
of Marlebridge, which hath an exception in the 
prohibition, firmarii non facient vaſtum, Ec. niſi 
ſpecialem inde habuerint conceſſionem per ſcriptum con- 
ventionis, mentionem faciens, quod hoc facere poſſint, 
This prefſeth not the queſtion ; for no man doubt- 

eth, but it will excuſe in an action of waſte ; and 

again, niſi habeant ſpecialem conceſſionem may be 

meant of an abſolute grant of the trees them- 

ſelves: and otherwiſe the clauſe ab/que impeti- 

tiane vaſti taketh away the force of the ſtatute, 

and looſeth what the ſtatute bindeth; but it 

toucheth not the property at common law. | 

Fox Littleton's caſe in his title of conditions, Littleton. 
where it is ſaid, that if a feoffment in fee be made 
upon condition, that the feoffee ſhall infeoff the 
husband and wife, and the heirs of their two bo- 
dies; and that the husband die, that now the 
feoffee ought to make a leaſe without impeach- 
ment of waſte to the wife, the remainder to the 
Tight heirs of the body of her husband, and her 
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begotten; whereby it would be inferred, that 


ſuch a leſſee ſhould have equal privilege with te- 
nant in tail: the anſwer appears in Littletou's own 
words, which is, that the feoffee ought to go as 


near the condition, and as near the intent of the 


condition as he may, but to come near is not to 
reach, neither doth Littleton undertake for that. 
As for Culpepper's caſe, 2 El. f. 184. it is obfcure- 
ly put and concluded in diviſion of opinion; but 
yet ſo as it rather makes for us. The cafe is 2 
Eliz. Dyer f. 184. and is in effect this: a man 
makes a leaſe for years, excepting timber-trees, 
and afterwards makes a leaſe without impeach- 
ment of waſte to John a Style, and then granteth 
the land and trees to Fohy a Down, and binds 


| himſelf to warrant and {ave harmleſs John a Down 


againſt ohn a Style; Fobn a Style cutteth down the 
trees, the queſtion was whether the bond were tor- 
feited, and that queſtion reſorteth to the other que- 
{tion ; whether John a Style, by virtue of ſuch leaſe, 
could fell the trees; and held by Heſton and Brown 
that he could not; which proves plainly for us 
that he had no property by that clauſe in the 
tree ; though it is true that in that caſe the ex- 
ception of the trees turneth the caſe, and fo in 
effect it proveth neither way. N 
Fox the practice, if it were ſo ancient and 
common, as is conceived; yet ſince the authori- 
ties have not approved, but condemned it, it is no 


better than a popular error: it is but pedum viſa 


eſt via, not recta viſa eſt via. But I conceive it 
to be neither ancient nor common. It is true 1 
find at firſt in 19 E. II. (I mean ſuch a clauſe) 
but it is one thing to ſay that the clauſe is an- 
cient; and it is another thing to ſay, that this ex- 
poſition, which they would now introduce, is an- 
cient. And therefore you muſt note that a prac- 
tice doth then expound the law, when the act 
which is practiſed, were merely tortious or void, 
if the law ſhould not approve it; but that is = 

te the 
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t che eaſe here; for we agree the clauſe to be law- 
- ful: nay, we ſay that it is in no ſort inutile, but 
1 there is uſe of it, to avoid this ſevere penalty of 
$ treble damages. Bur to ſpeak plainly, I will tell | 
e you how this clauſe came in from 13 of E. I. till 
0 about 12 of E. IV. The /atwe tail though it 

had the qualities of an inheritance, yet it was with= | 
= out power to alien ; but as ſoon as that was ſer at \ 
it liberty by common recoveries, then there muſt be 
2 found ſome other device, that a man might be 5 
n an abſolute owner of the land for the time, and [ 
55 yet not enabled to alien, and for that purpoſe was | 
- this clauſe found out: for you ſhall not find in one | 
h amongſt an hundred, that farmers had it in their } 
15 | leaſes; but thoſe that were once owners of the | 
1, WM. inheritance, and had put it over to their ſons or i 
E next heirs, reſerved ſuch a bengficial ſtate to { 
- themſelves. And therefore the trath is, that the | 
e- food of this uſage came in with perpetuities, ſave | 
by that the perpetuity was to make an inheritance | 
JW like a ſtem for life, and this was to make a ſtem | 
us for life, like an inheritance, both concurring in | 
IC this, that they preſume to create phantaſtical e- | 
K ates, contrary to the ground of law. | 
in Anp therefore it is no matter, though it went 

out with the perpetuities, as it came in, to the 
id end that men that have not the inheritance | 
i- ſhould not have power to abuſe the inheritance. | 
10 ANp for the miſchief and conſideration of | 
ſa bonum publicum, certainly this clauſe with this 
it expoſition tendeth but to make houſes ruinous, 
1 and to leave no timber upon the ground to build 
e) them up again; and therefore let men in God's | 
n- name, when they eſtabliſh their ſtates, and plant | 
x- their ſons or kinſmen in the inheritance of ſome 1 1 
n- Portions of their lands, with reſervation of the 
c- freehold to themſelves, uſe it, and enjoy it in ſuch 
Ct fort, as may tend ad edificationem, and not ad de- 1 
id, fructionom; for that's good for poſterity, and for | 
- the ſtate in general. e | | 
ne T9? 
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theſaurus regni; and *tis the matter of our walls, 


ſo as tis a general diſinheriſon to the kingdom to 
favour that expoſition, which tends to the decay 
of it, being ſo great already ; and to favour waſte 
when the times themſelves are ſet upon waſte and 


that thoſe' that have, or ſhall have ſuch convey- 
ances, may enjoy the benefit of that clauſe to 
protect them in a moderate manner, that is, from 
| the penalty of the action ; it is both good law 
| and good policy for the kingdom, and not in- 
jurious or inconvenient for particulars, to take 
N. this clauſe ſtrictly, and therein to affirm the laſt 
F Aeport; and ſo I pray judgment for the plaintiff. 
a, 224 4 ined, A. fn. e A. Hos * 
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In the KING's BENCH. 


”— , HE manor of Alderwaſſey parcel of the 
II Duchy, and lying out of the county Pa- 
latine was (before the Duchy came to 

the crown) held of the King by knight-ſervice . 
capite. The land in queſtion was held of the je 


Ap for the timber of this realm, *tis vivus 


walls not only of our houſes, but of our iſland : 


ſpoil. Therefore ſince the reaſon and authorities 
of law, and the policy of eſtate do meet, and 
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manor in ſocage. 'The Duchy and this manor 


parcel thereof deſcended to King Henry IV. 
King Henry VII. by letters patent the 19. of 


his reign granted this manor to Anthony Low, 


grand father of the ward, and then tenant of the 


land in queſtion, reſerving 26 J. 10 5. rent and 
fealty, tautum pro omnibus ſerviciis, and this pa- 
tent is under the Duchy-ſeal only. The queſtion 
is how this tenancy is held, whether in capite or 
in ſocage. 3 5 

Tux caſe reſteth upon a point, unto which all 
the queſtions ariſing are to be reduced. 'The firſt 
is, whether this tenancy being by the grant of 
the King of the manor to the tenant, grown to 
an unity of poſſeſſion with the manor, be held as 


the manor is held, which is expreſſed in the patent 
tc wean. | 


Tux ſecond, whether the manor itſelf be held 
in ſocage according to the laſt reſervation ; or in 
capite by revivor of the ancient ſeigniory, which 


was in capite before the Duchy came to the 
crown. 


TukkEroxkE my firſt propoſition is, that this 
tenancy (which without all colour is no parcel of 
the manor) cannot be comprehended within the 
tenure, reſerved upon the manor, but that the 
law createth a ſeveral and diſtinct tenure there- 
upon; and that not guided according to the ex- 
preſs tenure of the manor; but merely ſecundum 
normam legis, by the intendment and rule of 
law, which muſt be a tenure by knight- er vice in 
capite. | 3 

Axp my ſecond propoſition is, that admitting 


that the tenure of the tenancy ſhould enſue the 
| tenure of the manor : yet nevertheleſs the manor 


itſelf which was firſt held of the crown in capite, 
the tenure ſuſpended by the conqueſt of the 
Duchy to the crown, being now conveyed our 
of the crown under the Duchy-ſeal only ; (which 


hath no power to touch or carry any intereſt, 


whereof 
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whereof the King was veſted in right of the 


crown) is now ſo ſevered and disjoined from the 

ancient ſeigniority, which was in capite, as the 

ſame ancient ſeigniory is revived, and ſo the new 

reſervation void ; becauſe the manor cannot be 
charged with two tenures. | 

' The King's te- ITEISs caſe concerneth one of the greateſt and 

more halt by faireſt flowers of the crown, which is the King's 

a refolution in tenures, and that in their creation; which is more 

Re loppbec than their preſervation : for if the rules and max- 

fions or con- ims of law in the firſt raiſing of tenures in capite 

cealments. he weakened, this nips the flower in the bud, and 

may do more hurt by a reſolution in law than the 

loſſes, which the King's tenures do daily receive 

by oblivion or ſuppreſſion, or the neglect of offi. 

cers, or the iniquity of jurors, or other like blaſts, 

whereby they are continually ſhaken : and there- 


fore it behoveth us of the King's council to have 


a ſpecial care of this caſe, as much as in us is, to 


give ſatisfaction to the court. Therefore, before 1 

come.to argue theſe two points particularly, I 

will ſpeak ſomething of the Favour of law to- 

wards tenures in capite, as that which will give 
a force and edge to all that I ſhall ſpeak after- 

wards. | | fo | 

No land in the TRE conſtitution of this kingdom appeareth to 
kingdom gt, be a free monarchy in nothing better than in this; 
England char- . = | 7 
ged by way of that as there is no land of the ſubject that is char- 
„ ged to the crown by way of tribute, or tax, or 
by way of te- tallage, except it be ſet by parliament: ſo on the 
18 8 other ſide there is no land of the ſubject, but is 
charged to the crown by tenure, mediate or im- 
mediate, and that by the grounds of the common 
law. This is the excellent temper and commix- 
ture of this eſtate, bearing marks of the ſove- 
reignty of the King, and of the freedom of the 
ſubject from tax, whoſe poſſeſſions are feodalias 
nor tributaria. © OS OP 
TeNukks, according to the moſt general divi- 
ſion, are of two natures, the one containing 25 

—— 5 


r f ˙m?̃̃—ỹf tu Sod. ant 


Py Fr ES" nd 0 


LowESs CASE or TENVURESõ. 


ter of protection, and the other matter of pro- 
fit: that of protection is likewiſe double, divine 


protection and military. The divine protection 
is chiefly procured by the prayers of holy and 
devout men; and great pity it is that it was de- 
praved and corrupted with ſuperſtition. This be- 
got the tenure in frankalmoigne, which though 
in burthen it is leſs than in ſocage, yet in virtue 
it is more than knight-fervice. For we read how, 
during the while Moſes in the mount held up his 
hands, the Hebrews prevailed in battle, as well as 
when Elias prayed, rain came after drought, 
which made the plough go; ſo that I hold the 
tenure in franckalmoigne in the firſt inſtitution 
indifferent to knight-ſervice and ſocage. Setting 


apart this tenure, there remaineth the other two, 


that of knight-ſervice, and that of ſocage ; the 
one tending chiefly to defence and protection, the 
other to profit and maintenance of life. They 
are all three comprehended in the ancient verſe, 
Tu ſemper ora, tu Protege, tuque labora. But be- 
tween theſe two ſervices, knight-ſervice and ſo- 
cage, the law of England makes a great differ- 


ence : for this kingdom (my lords) is a ſtate nei. 


ther effeminate, nor merchant-like ; but the laws 
give the honour unto arms and military ſervice, 


| like the laws of a nation, before whom Julius 
_ Ceſar turned his back, as their own prophet ſays ; 


Territa quaeſitis oftendit terga Britannis. And there- 
fore howſoever men upon husband-like conſidera- 
tions of profit eſteem of ſocage tenures: yet the 
law that looketh to the greatneſs of the king- 
dom, and proceedeth upon ꝓonſiderations of e- 
ſtate, giveth the preheminence altogether to 
knight-ſervice. | 

E ſee that the ward, 


who is ward for knight- 


ſervice-land, is accounted in Jaw diſparaged, if he 
be tender'd a marriage of the burghers parentage : 
and we ſee that the knights fees were by the 
ancient laws the materials of all nobility ; for that 

| it 
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it appears by diverſe records how many knight; 


fees ſhould by computation go to a barony, and 
ſo to an earldom. Nay we ſee that in the very 
ſummons of parliament, the knights of the ſhire 
are required to be choſen milites gladio cincti; 
ſo as the very call, though it were to council, 
bears a mark of arms and habiliments of war, 
To conclude, the whole compoſition of this war- 
like nation, and the favours of law tend to the 


advancement of military virtue and ſervice. 


Bur now farther, amongſt the tenures by 


knight-ſervice, that of the King in capite is the 
mo 


high and worthy; and the reaſon is double; 
partly becauſe it is held of the King's crown and 
perſon; and partly becauſe the law createth ſuch 
a privity between the line of the crown and the 


inheritors of ſuch tenancies, as there cannot be. 
an alienation without the King's licence, the pe- 


nalty of which alienation was by the common 
law the forfeiture of the ſtate itſelf, and by the 


ſtatute of E. III. is reduced to fine and ſeiſure. 


And although this alſo has been unworthily term- 
ed by the vulgar (not capzze,) captivity and thral- 
dom ; yet that which they count bondage, the 
law counteth honour, like to the caſe of tenants 
in tail of the King's advancement, which is a 
great reſtraint by the ſtatute of 34 A. VIII. but 
yet by that ſtatute it is imputed for an honour. 


This favour of law to the tenure by knight-ſer- 


vice in capite produceth this effect, that whereſo- 
ever there is no expreſs ſervice effectually limited, 


or whereſoever that, which was once limited, 


faileth, the law evermore ſupplieth a tenure by 


| knight-ſervice i capite; if it be a blank once — 
that the law muſt fill it up, the law ever with 


her — own hand writes — tenure by knight- 
ſervice in capite. And therefore the reſolution 


was notable by the judges of both benches, that 


where the King confirmed to his farmers tenants 


for life, tenend per ſervicia debita, this was a te- 
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nure in capite : for other ſervices are ſervicia re- 
quifita, required by the words of patents or grants; 
but that only is ſervicium debitum, by the rules 
of Jann + 


Tx courſe therefore that I will hold in the 
proof of the firſt main point, ſhall be this. Firſt 


1 will ſhew, maintain, and fortify my former 
grounds, that whereſoever the law createth the _ 


tenure of the King, the law hath no variety, but 
always raiſeth a tenure in capitse. 

SECONDLY, that in the caſe preſent, there is 
not any ſuch tenure expreſſed, as can take place, 
and exclude the tenure in law, but that there is 
as it were a lapſe to the law. | 

Arp laſtly, I will ſhew in what caſes the for- 
mer general rule receiveth ſome ſhew of excep- 
tion; and will ſhew the difference between them 
and our caſe ; wherein I ſhall include an anſwer 
to all that hath been ſaid on the other ſide. 

Fox my firſt propoſition I will divide into four 
branches : firſt, I ſay, where there is no tenure 
reſerved, the law createth a tenure in capite; ſe- 
condly, where the tenure is uncertain ; thirdly, 
where the tenure reſerved is impoſſible or re- 
pugnant to law; and laſtly, where a tenure once 
created is afterwards extinct. 


Fox the firſt, if the King give lands and ſay per Prifor in 
nothing of the tenure, this is a tenure in capite; n 


and reſerves a tenure only of white-acre, and that 
a tenure expreſſed to be in ſocage; yet you ſhall 
not for fellowſhip ſake (becauſe they are in one 
patent) intend the like tenure of black-acre ; but 


| that ſhall be held in capite. 


So if the King grant land, held as of a manor 
vith warranty, and a ſpecial clauſe of recom- 
pence, and the tenant be impleaded, and recover 
in value, this land ſhall be held i capite, and not 
of the manor. 


So 


ne. 11 
2 — o * 1 o 8 H, 7 
nay, if the King give white-acre and black-acre, f. 4 q. J 
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So if che King exchange the manor of Da!: 


for the manor of Sale, which is held in N 
at 


although it be by the words excambium; yet t 


goeth to equality of the ſtate, not of the tenure, 


and the manor of Dale (if no tenure. be expreſ- 
ſed) ſhall be held zz capite ; fo much for ſilence 
of tenure. | : „ Lav 

Fox the ſecond branch, which is incertainty of 
tenure ; firſt, where an ignoramus is found by 


office, this by the common law is a tenure 77 ca- 


5 Var. call 
14 12. er 
306. | N 


Auſtin's office. 


pite, which is moſt for the King's benefit; and 
the preſumption of law is ſo ſtrong, that it a- 


mounts to a direct finding or affirmative, and the 
party ſhall have a negative or traverſe, which is 
ſome what ſtrange to a thing indefinite. 


So if in ancient time, one held of the King, as 


of a manor by knight-ſervice, and the land re- 


turn to the King by attainder, and then the King 


granteth it tenend per fidelitatem tantum, and it 
returneth the ſecond time to the King, and the 
King granteth it per ſervicia antebac conſueta; now 
becauſe of the incertainty, neither ſervice ſhall 
take place, and the tenure ſhall be in capite, as 
was the opinion of you my lord chief juſtice, 


where you were. commiſſioner to find an office at- 


ter Auſtin's death, om 
So if the King grant land tenend de manerio de 
Eaft-Greenwich ; vel de honore de Hampton; this is 


void, for the non-certainty, and ſhall be held of 
the King in capite. 


33 H. 6. f. 7. | 


Fon the third branch, if the King limit land 
to be diſcharged of tenure, as abſque aliquo inde 
reddendo, this is a tenure in capite; and yet if one 


| ſhould go to the next, ad proximum, it ſhould be 


a ſocage, for the leaſt is next to none at all: but 
de er take the King's grant by argument; 
t where they cannot take place effectually and 


punctually, as they are expreſſed, there you 


ſhall reſort wholly to the judgment of law. 
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So if the King grant land tenend fs franckment 14 H. 6. f 12. 

tome il eſt ſon corone, this is a tenure in capite. 0 

Ix land be given to be held of a lordſhip not Merefeild's 
capable, as of Salisbury plain, or a corporation caſe. 


not in eſſe, or of the manor of a Subject, this is 
a tenure in capite. 

So if land be given to hold by impoſſible ſer- 
vice, as by performing the office of the ſheriff of 
Vrkſhire (which no man can do but the ſheriff ) 
and fealty for all ſervice, this is tenure in capite. 
Fox the fourth branch, which cometh neareſt 
to our caſe; let us ſee where a ſeigniory was once, 
and is after extinguiſhed ; this may be in two 
manners, by releaſe in fact, or by unity of poſ- 
ſeſſion, which is a releaſe or diſcharge in law. 


Ap therefore let the caſe be that the King re- Vid. zo H. g; 
leaſeth to his tenant, that holds of him in ſocage; Per. 8 H. 7. 


this releaſe is good, and the tenant ſhall hold IN 
now in capite, for the former tenure being diſ- 


charged, the tenure in law ariſeth. 


So the caſe, which is in 1 E. III. a fine is le- 1 E. z. f. 4 


S. in tail, the remainder ouſter to the tine accept, 
unde collect. 


vied to 
King, the ſtate tail ſhall be held 72 capite, and 
the firſt tenancy, if it were in ſocage, by the uni- 


ty of the tenancy, ſhall be diſcharged, and a new 


raiſed thereupon : and therefore the opinion, or 
rather the quære in Dyer, no law. 


Tuvus much for my major propoſition, now for 4 & 5 P. M. 
the minor, or the aſſumption, it is this: firſt, 


that the land in queſtion is diſcharged of tenure 
by the purchaſe of the manor; then that the re- 

ſervation of the ſervice upon the manor cannot 

poſſibly inure to the tenancy; and then if a cor- 

Tuption be of the firſt tenure, and no generation 

of the new; then cometh in the tenure per nor- 

nam legis, which is zi capite. | 
Ax the courſe of my proof ſhall be ab enume- 

ratione partium, which is one of the cleareſt and 

moſt forcible kinds of argument. 


Is 
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_ ſenſe; for it is not ad eoſdem terminos. 


nay, I demand, if the tenure of the tenancy 


II this. parcel of land be held by fealty and 
rent fantum, either it is the old fealty before the 


purchaſe of the manor, or it is the new fealty 


reſerved. and expreſſed upon the manor ; or it is 
a ney fealty raiſed by intendment of law in con- 
formity and congruity of the fealty reſerved upon 
the manor; but none of theſe ; ergo, Ec. 

THarT it ſhould be the old fealty, is void of 
The firſt 
fealty was between the tenancy and the manor, 
that tenure is by the unity extinct. Second!y, 
that was a tenure of a manor, this is a tenure in 


groſs. Thirdly, the rent of 26 J. 10 s. muſt 


needs be new, and will you have a new rent with 
an old fealty ? Theſe things are portenta in lege; 


(Lowes tenure) had been by knight-ſervice, would 


you have ſaid that had remained? No, but that it 
was altered by the new reſervation ; ergo no co- | 


lour of the old fealty. _ 
Tur it cannot be the new fealty is alſo mani- 
feſt; for the new reſervation is upon the manor, 
and this is no part of the manor ; for if it had 


eſcheated to the King in an ordinary eſcheat, or 


Fliz. Coke 
it. 3. f. 30. 


come to him upon a mortmain, in theſe caſes it 


had come in lieu of the ſeigniory, and been par- 


cel of the manor, and ſo within the reſervation, 
but clearly not upon a purchaſe in fact. 
Again, the reſervation cannot inure, but upon 


that which is granted ; and this any was ne- 


ver granted, but was in the tenant before; and 


therefore no colour it ſhould come under the re- 


ſervation. But if it be ſaid, that nevertheleſs 
the ſeigniory of that tenancy was parcel of the 
manor, and is allo granted ; and although it be 
extinct in ſubſtance, yet it may be in eſſe as to 
the King's ſervice: this deſerveth anſwer; for 


this aſſertion may be colourably inferred out of 
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EINS Edw. VI. grants a manor, rendering 94. 
rent in fee-farm fenendum de Eaſt-Greenwich in 
ſocage; and after, Queen Mary granteth theſe 
rents amongſt other things tenendum in capite, and 
the grantee releaſed to the heir of the tenant ; 
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yet the rent ſhall be in eſſe, as to the King, but 


the land (ſaith the book) ſhall be deviſable by 
the ſtatute for the whole, as not held in capite. 


Axp ſo the caſe of the honour of Pickeringe, 
where the King granted the bailiwick, rendering 
rent; and after granted the honour, and the baj- 
liwick became forfeited, and the grantee took for- 
feiture thereof; whereby it was extinct, yet the 
rent remaineth as to the King out of the baili- 
wick extinct. = | 

Txxsz two caſes partly make not againſt us, 
and partly make for us : there be two differences 
that avoid them. Firſt, there the tenures or rents 


26 Aſt, 


are in eſſe in thoſe caſes for the King's benefit, 


and here they ſhould be iu eſſe to the King's pre- 


judice, who ſhould otherwiſe have a more bene- 


ficial tenure. Again, in theſe caſes the firſt rea 
ſervation was of a thing in eſſe, at the time of 
the reſervation ; and then there is no reaſon the 
act ſubſequent of the King's tenant ſhould pre- 
judice the King's intereſt once veſted and ſettled : 
but here the reſervation was never good, becauſe 
it is out of a thing extinct in the inſtant. 

Bur the plain reaſon, which turneth Carr's 
caſe mainly for us, is ; for that where the tenure 
is of a rent or ſeigniory, which is afterwards 
drowned or extinct in the land; yet the law 
judgeth the ſame rent or ſeigniory to be i eſſe, 
as to ſupport the tenure : but of what? onl of 
the ſaid rent or ſeigniory, and never of the land 
itſelf? for the land ſhall be held by the ſame te- 
nure it was before. And fo is the rule of Carr's 


caſe, where it is adjudged, that though the rent 
be held in capite, yet the 


land was nevertheleſs. 
P 2 de- 
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deviſeable for the whole, as no ways charged with 
that tenure. | 


Way then in our caſe, let the fealty be re- 


ſerved out of the ſeigniory extinct, yet that 


toucheth not at all the land: and then of neceſ. 


ſity the land muſt be alſo held ; and therefore you 
muſt ſeek out a new tenure for the land, and 
that muſt be i capite. 

Av let this be noted once for all, that our 
caſe is not like the common caſes of a menalty 
extinct, where the tenant ſhall hold of the lord, 
as the mean held before; as where the menalty 


is granted to the tenant, or where the tenancy is 


1 5 85 to the mean, or where the menalty de- 
cendeth to the tenant, or where the menalty is 
forejudged. In all theſe cafes the tenancy, I grant, 


is held as the menalty was held before, and the 


difference is becauſe there was an old ſeigniory in 


being; which remaineth untouched and unalter- 


ed, fave that it is drawn a degree nearer to the 
land, ſo as there is no queſtion in the world of a 
new tenure : but in our caſe there was no lord 
paramount, for the manor itſelf was in the crown, 


and not held at all, nor no ſeigniory of the ma- 


nor in eſſe, ſo as the queſtion is wholly upon the 


creation of a new ſeigniory, and not upon the 


continuance of an old. | 
Fox the third courſe, that the law ſhould cre- 
ate a new diſtinct tenure by fealty of this parcel, 


guided by the expreſs tenure upon the manor ; 
it is the probableſt courſe of the three: but yet 


if the former authorities, I have alleged, be well 


underſtood and marked, they ſhew the law plain- 


ly, that it cannot be; for you ſhall ever take the 
King's grant ad idem, and not ad ſimile, or ad 
proximum : no more than in the caſe of the a/- 
gue aliquo reddendo, or as free as the crown; who 
would not ſay that in thoſe caſes ir ſhould amount 
to a ſocage tenure? for minimum eft nihilo provit- 


4 


mum; and yet they are tenures by King's ſervice 
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in capite. So if the King by one patent paſs 
two acres, and a fealty reſerved but upon the 


one of them, you ſhall not reſort to this ut ex- 
preſſum ſervitium regat, vel declaret tacitum. No 


more ſhall you in our caſe imply that the expreſs 
tenure reſerved upon the manor ſhall govern. or 
declare the tenure of the tenancy, or controul 
the intendment of law concerning the ſame. 
Now will I anſwer the caſes, which give ſome 
ſhadow on the contrary ſide, and ſhew they have 
Wor particular reaſons, and do not impugn our 
caſe. 1 va 
Fixsr, if the King have land by attainder of 


treaſon, and grant the land to be held of him- 


ſelf, and of other lords, this is no new tenure 
per normam legis communis; but the old tenure per 
normam ſtatuti, which taketh away the intend- 


ment of the common law; for the ſtatute direct- 
eth it ſo, and otherwiſe the King ſhall do a 


wrong. : = . 
So if the King grant land parcel of the demeſne 
of a manor tenendum de nobis, or reſerving no 


tenure at all, this is a tenure of the manor, or of 


the honour, and not in capite : for here the more 
vehement preſumption controuleth the leſs ; for 
the law doth preſume the King hath no intent to 


diſmember it from the manor, and ſo to loſe his 


court and the perquiſites. „ 
So if the King grant land tenendum by a roſe 
pro omnibus ſervitiis; this is not like the caſes of 
the ab/que aliquo inde reddendo, or as free as the 


and paſſeth tacit, and ſo it is no impoſſible or re- 
pugnant reſervation. . _ | WY, 


Tux caſe of the 
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crown: for pro omnibus ſervitiis ſhall be intended 25 H. 6. f. 56. 
for all expreſs ſervice; whereas fealty is incident,“ 


frankalmoigne, I mean the This is no 


caſe where the King grants lands of the Templers nasche! 


to 7, & to hold as the Templers did, which can- 
not be frankalmoigne, and yet hath been ruled 


moigue. 


to be no tenure by knight- ſervice in capite, but Wood's caſe; 


3 only 


; 
! 
| 
| 
|| 
| 
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and the land deſcend to 


Lewes Cas? or TrnvurEs: 
only a ſocage tenure, is eaſily anſwered ; for that 
the franckalmoigne is but a ſpecies of a tenure 


in ſocage with a privilege, ſo the privilege ceaſeth, 


and the tenure remains. 
_ To conclude therefore, I ſum up my argu- 
ments thus; my major is, where calamus legis doth 
write the tenure, it is knight-ſervice #2 capite. 
My minor is, this tenure is left to the law; ergo 
this tenure is in capite. 

Fon the ſecond point I will firſt ſpeak of it ac- 


cording to the rules of the common law, and 


then upon the ſtatutes of the Duchy. 


© * 
* 


Prasr 1 do grant, that where a ſeigniory and a 


tenancy, or a rent and land, or trees and land, 


or the like primitive and ſecondary intereſt are 
conjoined in one perſon, yea, though it be 77 au- 
fer droit; yet if ir be of like perdurable eſtate, 
they were ſo extinct, as by act in law they may 
be revived, but by grant they cannot. 
Fox if a man have a ſeigniory in his own right, 
and d. is wife, and his wife 
dieth without iſſue, the ſeigniory is revived ; but 
if he will make a feoffment in fee, ſaving his rent, 
he cannot do it. But there is a great difference, 
and let it be well obſerved between ater capacitie 
and auter droit; for in caſe of anter capacitie the 
Intereſts are comigua, and not continua, conjoined, 
but not confounded. And therefore if the ma- 
ſter of an hoſpital haye a ſeigniory, and the mayor 
and commonalty of S. Albans have a tenancy, 
and the maſter of the hoſpital be made mayor, 
and the mayor grant away the tenancy under 
the ſeal of the mayor and commonalty, the ſeig- 
niory of the hoſpital is revived. m_—_— 
So between natural capacity and politick, if a 
man have a feigniory to him and his heirs, and a 


% 


0755 is tenant, and the lord is made Biſhop, 
che 


— 
an 


Biſhop before the ſtatute grants away the 


land under the chapter's ſeal, rhe Teigniory is re- 
yived, - : * 3 WE e in . 
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lat Tux ſame reaſon is between the capacity of the. >, a 
re | crown and the capacity of the Duchy, which is 
th, I in the King's natural capacity, though illuſtrate 
b with ſome privileges of the crown; if the King 


hs have the ſeigniory in the right of his crown, and 
Ih the tenancy in the right of the Duchy (as out 
0. caſe is) and make a feoffment of the tenancy, the 
180 tenure muſt be revived; and this is by the ground 


of the common law. But the caſe is the more 
abs ſtrong by reaſon of the ſtatute of 1 H. IV. 3 H. V. 
nd MW and 1 H. VII. of the Duchy, by which the 
Duchy-ſeal is enabled to paſs lands of the Duchy, 


— . 
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da but no ways to touch the crown; and whether 
nd, the King be in actual poſſeſſion of the thing, that 
are ſhould paſs, or have only a right, or a condition, 
iu. bor a thing in ſuſpence (as our caſe is) all is one; 
te, for that ſeal will not extinguiſh ſo much as a ſpark 
ay of that which is in the right of the crown; and I 
ſo a plain revivor. | 1 8 || 
ht, Ap if it be ſaid that a miſchief will follow; 3 
iſe for that upon every Duchy patent men ſhall not F 
out know how to hold, becauſe men muſt go back 4 
nt, to the ancient tenure, and not reſt in the tenure F 
ce, limited : for this miſchief there grows an eaſy 4 
tie remedy, which likewiſe is now in uſe, which is 1 
the to take both ſeals, and then all is ſafe. Ha 
ed, SECONDLY, as the King cannot under the Du- I 
na- chy-ſeal grant away his ancient ſeigniory in the A 
or right of his crown; ſo he cannot make any new 
cy, reſervation by that ſeal, and ſo of neceſſity it fal- | 
or, leth to the law to make the tenure : for every Wl 
der reſervation muſt be of the nature of that that f 
ig paſſeth, as a Dean and Chapter cannot grant I 
| land of the Chapter, and reſerve a rent to the 
f a Dean and his heirs, nor © gies * nor no more 
d a can the King grant land of the Duchy under that 
Y feal, and reſerve a tenure to the crown; and 
the therefore it is warily put in the end of the caſe of 
re- the Duchy in the commentaries, where it is ſaid, 


if the King make a feoffment of the Duchy land, 
5 1 tho 
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Biſhop of Salisbury's caſe ; 


W a * Mts: fn. Re Ne R 
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the feoffee ſhall hold in capite ; but not a word 
of that, it ſhould be by way of expreſs reſerva- 
tion, but upon a feoffment ſimply, the law ſnall 
work it and ſupply it. f 5 
To conclude, there is direct authority in the 
point, but that it is via _ ; and it was the 
e King had in the 
rigut of the Duchy a rent iſſuing out of land, 
which was monaſtery land, which he had in the 
right of the crown, and granted away the land 
under the great ſeal to the Biſhop ; and yet ne- 
vertheleſs the rent continued to the Duchy, and 


Tſo upon great and grave advice it was in the 


Duchy decreed ; ſo as your lordſhip ſeeth whe- 
ther you take the tenure of the tenancy, or the 
tenure of the manor ; this land muſt be held 13 
capite, and therefore, c. | 
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REVOCATION of USES, 
In the KING's BENCH. 


The caſe ſhortly put without names or dates 
more than of neceſſity is this. 


IR Fohn Stanhope conveys the manor of Bur- 
rough-aſh to his lady for part of her join- 
ture, and intending (as is manifeſt) not to 
reſtrain himſelf, nor his ſon, from diſpoſing ſome 
proportion of that land according to their occa- 
ſions, ſo as my lady were at no loſs by the ex- 
change, inſerteth into the conveyance a power 
of revocation and alteration in this manner; pro- 
vided that it ſhall be lawful for himſelf and his 
ſon ſucceſſively to alter, and make void the uſes, 
and to limit and appoint new uſes, ſo it exceed 
not the value of 207. to be computed after the 
rents then anſwered ; and that immediately after 
ſuch declaration, or making void, the feoffees 
ſhall ſtand ſeiſed to ſuch new uſes. Ita quod he 
or his ſon, within ſix months after ſuch declara- 
tion or making void, ſhall aſſure within the 
ſame towns, tantum terrarum E tenementorum, & 


ſemilis valoris, as were {a revoked to the uſes ex- 


preſſed in the firſt conveyance, 


SIR 


Tur Cast or. Revocation or Us ES. 
"Str Fobn Staubope his ſon revokes the land in 


Burrough-aſh, and other parcels not exceeding the 


value of 20 l. and within fix months affures to 
my lady and to the former uſes Burton-joice, and 
other lands; and the jury have found that the 
lands revoked contain twice ſo much in number 
ef acres, and twice ſo much in yearly value, as 
the new lands ; but yet that the new lands are 
rented at 21 J. and find the lands of Burrough-aſp, 
now out of leaſe formerly made : and that no 
notice of this new aſſurance was given before the 
ejectment, but only that Sif John Stanhope had 
by word told his mother that ſuch an aſſurance 
was made, not ſhewing or delivering the deed. 
THe queſtion is whether Burrougb-aſth be well 
revoked; which queſtion divides itſelf into 
three points. 955 
 FixsT, whether the ita quod be a void and 
idle clauſe? for if ſo, then there needs no new 
aſſurance, but the revocation is abſolute per ſe. 
Tux next is, if it be an effe ctual clauſe, whe- 
ther it be purſued or no? wherein the queſtion 
will reſt, whether the value of the reaſſured lands 
ſhall be only computed by rents? | 
Amp the third is, if in other points it ſhould 
be wel! purſued, yet whether the revocation can 
work until a ſufficient notice of the new aſſu- 
e — 8 
Ko I ſhall prove plainly, that ita quod ſtands 
well with the power of revotation ; and if it 
ſhould fall to the ground, it draws all the reſt of 
the clauſe with it, and makes the whole void, and 
can't be void alone by itſelf. . 
I SRALIL prove likewiſe that the value muſt 
needs be accounted not A tail value, or an arith- 
metical value by the rent, but a true value in 
quantity and quality. 3 - 
An lady, wy à notice is of neceſſity, a8 
—— bs. - ir 53S 1 
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lin 1 I Wirt not deny, but it is a great power of 
the vit to make clear things doubtful ; but it is the 
to ttue uſe of wit to make doubtful things clear, or 
and at leaſt to maintain things that ate clear, to be 
the clear, as they are. And in that kind I conceive 
ber W my labour will be in this caſe, which I hold t6 
as de a caſe rather of novelty than difficulty, and 
therefore may require argument, but will nor en- 
dure much argument: but to ſpeak plainly to 
my underſtanding, as the caſe hath no equity in 
it (I might ſay piety) ſo it hath no great doubt 
in law. | 
FrxsT therefore this it is, that I affirm, that 
the clauſe ſo that, ita quod, containing the recom- 
„ell | pence, governs the clauſe precedent of the power, 
nto and that it makes it wait and expect otherwiſe 
than as by way of inception ; but the effect and 
operation is ſuſpended, till that part alſo be per- 
formed: and if otherwiſe, then I ſay plainly you 
ſhall not conſtrue by fractions; but. the whole 
clauſe and power is void riot in tanto; but in 
toto. Of the firſt of them I will give four reaſons. 
Tu firſt reaſon is, that the wiſdom of the 
law uſeth to tranſpoſe words according to the. 
ſenſe; and not ſo much to reſpect how the words 
do take place, but how the acts, which ate guided 
by thoſe words, may take place. boſe | 
HILL and Graunger's caſe comment. 171. A nil and 
man in "Auguſt makes a leafe rendring 15 7. rent Se . 
yearly to be paid at the feaſts of Annuncia. in. OO 
tion and Miebatlmas: theſe words ſhall be in- 1 
verted by law, as if they had been ſet thus, at 
Michaelas and the Aununciat ion, for elſe he can't 
have a rent yearly ; for there will be fourteen 
months to the firſt year. „ 5 | 
 PITZ-IVILLIAMS's caſe 2 Fa. Cv. p. 6. F. 33. rin-witiamss 
It was contained in an inderiture of uſes, that „ 
Sir Miinam Frz-Miniamt ould have power to“ 035 
alter and change, revoke, determine, and make 
Loid the pſes ſimited the words are placed diſ- 
— e _ orderly; 
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as I ſhall tell you anon. | 
will rather inyert the words, than pervert the 


Tar CasRE or Revocation or Us ts: 
orderly ; for it is in nature firſt to determine the 


_ uſes, and after to change them by limitation of 


new, But the chief queſtion being in the book, 
whether it might be done by the ſame deed; it 
is admitted and thought not worth the ſpeaking 
to, that the law ſhall marſhal the acts againſt the 


order of the words, that is, firſt to make void, 


and then to limit. | | 
So if I convey land, and covenant with you to 


| make farther aſſurance, ſo that you require it of 


me, there though the requeſt be placed laſt, yet 
it muſt be acted firſt. 
So if I let land to you for a term, and ſay far- 


ther, it ſhall be lawful for you to take twenty 
timber: trees to erect a new tenement upon the 


land; ſo that my bailiff do aſſign you where you 
ſhall take them, here the aſſignment, though laſt 
placed, muſt precede... And therefore the Gram- 
marians do infer well upon the word (period,) 
which is a full and complete clauſe or ſentence, 


that it is complexus orationis circularis: for as in 


a circle there is not prius nor poſterius, ſo in one 
ſentence you ſhall not reſpect the placing of 
words; but though the words lie in length, yet the 
ſenſe is round, ſo as prima erunt noviſſima, & no- 
viſſima prima. For though you cannot ſpeak all 


at once, ſo yet you muſt conſtrue and judge up- 


0 . 

Io apply this; I ſay theſe words ſo that, though 
loco & textu poſteriora ; yet they be poteſtate & ſeu- 
ſu priora: as if they had been penned thus, that 


ö it ſhall be lawful for Sir Thomas Stanbope, ſo that 
he aſſure lands, Oc. to revoke; and what diffe- 


rence between, ſo that he aſſure, he may revoke, 
or he may revoke, ſo that he aſſure: for you muſt 
either make the ſo that to be precedent or void, 
on. And therefore the law 


ſenſe. 


Bur 


UT 
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Bur it will be ſaid, that in the caſes T put, 


it is left indefinite, when the act laſt limited ſhall 


be performed; and ſo the law may marſhal it, as 


en of, the law might have intended it prece- 


dent. Bur in this caſe it is preciſely put to be at 


any time within ſix months after the declara- 


may ſtand with poſſibility ; and ſo if it had been 
in this caſe no more but (C/o that Sir Thomas or 
arg ſhould aſſure new lands) and no time ſpo- 


tion, and therefore you cannot vary in the 


times. 

To this I anſwer, that the new aſſurance muſt 
be in deed in time after the inſtrument or deed 
of the declaration ; but on the other fide it muſt 
be time precedent to the operation of the law, 
by determining the uſes thereupon : ſo as it is not 
to be applied ſo much to the declaration itſelf, 
but to the warrant of the declaration. It ſhall 
be lawful, ſo that, Sc. And this will appear more 
plainly by my ſecond reaſon, to which now I 
come; for as for the cavillation upon the word 
immediately, I will ſpeak to it after. | 

My ſecond reaſon therefore is out of the uſe 
and ſignification of this conjunction or bond of 
ſpeech, ſo that: for no man will make any great 
doubt of it, if the words had been , if Sir 


Thomas ſhall within fix months of ſuch declara- 
tion convey ; but that it muſt have been intend- 


ed precedent; yet if you mark it well, theſe 
words ita guod and fi, howſoever in propriety, 
the ita quod may ſeem ſubſequent, and the ſi pre- 
cedent, yet they both bow to the ſenſe. 

So we ſee in 
man leaſeth to J. S. a houſe, fi ipſe vellet habi- 
tare, & re ſidens eſſe ; there the word ({) amounts 
to à condition ſubſequent; for he could not be 
reſident before he took the ſtate; and ſo via ver- 


4 Edw. VI. Colthurſt's caſe, a +4 E 6. Com 


t. Colthurit's 


cale. 


ſa may ita quod be precedent, for elſe it muſt be 


idle or void. But I go farther, for I ſay ita quod, 


though it be good words of condition, yet more 
e | properly 
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roperly it is neither condition precedent nor ſub- 
equent, but rather a qualification, or form, or 
adherent to the acts, whereto it is joined, and 
made part of their eſſence, which will appear evi- 
dently by other caſes. For allow it had been thus, 
fo that the geed of declaration be iurolled within fix 
months, this is all one, as by deed inrolled with- 
Digg's caſe, 42 in fix months, as it is {aid in Digg's caſe 42 Eliz. 
— P. F. 173. That by deed indented to be inrolled 
is all one with deed indented and jnrolled. It is 

but a modus faciendi, a deſcription, and of the ſame 

nature js the ita quad: ſo if it had been thus, it 

ſhall be lawful for Sir Thomas to declare, ſo that 

the declaration be with the conſent of my lord 

chief juſtice, is it not all one with the more com- 

pendious form of penning, that Sir Thamar ſhall 

declare with the conſent of my lord chief juſtice? 

And if it had been thus, ſo that Sir Fobn within 

fix months after ſuch declaration ſhall obtain the 

conſent of my lord chief juſtice, ſhould not the 

uſes have expected? but theſe you will ſay are 

forms, and circumſtances annexed to the convey- 

ance required; why ſurely any collateral matter 

coupled by the ita quod is as ſtrong ? If the ita 

quod had been that Sir of Stanhope within fix 

months ſhould have paid my lady 1000 J. or en- 

tred into bond, never more to diſturb her, or the 
like, all theſe make but one entire idea or notion, 
how that his power ſhould not be categorical, or 
ſimple at. pleaſure, but hypothetical, and quali- 
fied, and reſtrained, that is to ſay, not the one 
without the other, and they are parts incorpo- 
rated into the nature and eſſencę of the autho- 
rity itſelf. 0 C Es 
Txt third reaſon is the juſtice of the law in 
taking words ſo, as no material part of the par- 
ties intent periſh : for as one ſaith præſtat torquere 
werba quam bomines, better wreſt words out of 
place than my lady Stanhopæ out of her jointure, 
that was meant to her. And therefore it is ele. 
| 1 | gant!y 


* 
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gantly faid in Fitz-Milliams's caſe, which 1 
vouched before, though words be contradictory, 


and (to uſe the phraſe of the book) pugnant tan» 


quam ex diametro ; yet the law delighteth to make 
atonement, as well between words, as between 
parties, and-will reconcile them, ſo as they may 
ſtand, and abhorreth a vacuum, as well as nature 
abhorreth it; and as nature to avoid a vacuum 
will draw ſubſtances contrary to their propriety, 
ſo will the law draw words. Therefore faith 
Littleton, if I make a feoffment reddendo rent to 
a ſtranger, this is a condition to the feoffor, ra- 


ther than it ſhall be void, which is quite croſs ; 


it ſounds a rent, it works a condition, it is limi- 


ted to a third perſon, it inureth to the feoffor; 


and yet the law fayoureth not conditions, but to 
avoid a vacuum. 


So in the caſe of 45 E. III. a man gives land 43 E. 3. 


in frank- marriage, the remainder in fee. The 
frank marriage is firſt put, and that can be but by 
tenure of the donor; yet rather than the remain- 
der ſhould be void, though it be laſt placed, the 
frank-marriage being but a privilege of eſtate 
ſhall be deſtroyed. | 
_ $033 H.6. Tre/sham's caſe : the King granteth 
a wardſhip, before it fall; good, becauſe it can- 


not inure by covenant, and if it ſhould not be 


oy by plea, as the book terms it, it were void: 
that, no, not in the King's caſe, the law will 
not admit words to be void. = 

So then the intent appears moſt plainly, that 
this act of Sir John ſhould be actus geminns, a 
kind of twine to take back, and to give back, 
and to make an exchange, and not a reſumption ; 
and therefore upon a conceit of repugnancy, to 
take the one part, which is the privation of my 

dy's jointure, and not the other, which is the 
reſtitution or compenſation, were a thing utter- 


ly injurious in matter, and abſurd in conſtruction. 


Tus 
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Tux fourth reaſon is out of the nature of the 
conveyance, which is by way of uſe, and there. 
fore ought to be conſtrued more favourably ac. 
cording to the intent, and not literally or ſtrict. 
ly: for although it be ſaid in Frere and Dillon 
_ caſe, and in Fitz-WWilliams's caſe, that it is ſafe ſo 
to conſtrue the ſtatute of 27 H. VIII. as that 
uſes may be made ſubject to the rules of the com- 
mon law, which the profeſſors of the law do 
know, and not leave them to be extravagant and 
Irregular; yet if the late. authorities be well 
marked, and the reaſon of them, you ſhall find 
this difference, that uſes in point of operation are 
reduced to a kind of conformity with the rules 
of the common law, but that in point of expoſi- 
tion of words, they retain ſomewhat of their an- 
cient nature, and are expounded more liberally 
according to the intent; for with that part the 
ſtatute of 27. doth not meddle. And therefore if 
the queſtion be, whether a bargain and ſale upon 
condition be good to reduce the ſtate back with- 
out an entry; or whether, if a man make a feoff- 
ment in fee to the uſe of John a Style for years, 
the remainder to the right heirs of John a Downe, 
this remainder be good or no; theſe caſes will 
follow the grounds of the common law for poſ- 
ſeſſions, in point of operation; but ſo will it not 
be in point of expoſition. * 
Fox if I have the manor of Dale, and the 
manor of Sale lying both in Vale, and I make a 
| leaſe for life of them both, the remainder of the 
manor of Dale, and all other my lands in Vale 
to John a Style, the remainder of the manor of 
Sale to John a Downe, this latter remainder 1s 
void, becauſe it comes too late, the general 
words having carried it before to Fob a Style. 
But put it by way of uſe; a man makes a feof 
ment in fee of both . manors, and limits the uſe 
of the manor of Dale, and all other the lands in 
Vale, to the uſe of himſelf, and his wife for her 
. 4 | jointure, 
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jointure, and of the manor of Se, to the uſe 

of himſelf alone. Now his wife ſhall have no 

iginture in the manor of Sale; and fo was it The cafe of 
judged in the caſe of the manor of Odiam. „ 
Ap therefore our caſe is more ſtrong, being 
by way of uſe, and you may well conſtrue the 

latter part to controul and qualify the firſt, and 

to make it attend and expect; nay, it is not amiis 

to ſee the caſe of Peryman 41 Eliz. Coke p. 5. f. 4 Elz. Co. 
84, where by a cuſtom a livery may expect; for „ 
the caſe was, that in the manor of Porcheſter, the 

cuſtom was, that a feoffment of land ſhould not 

be good, except it were preſented within a year 

in the court of the manor, and there ruled 

that it was but aus inchoatus, till it was pre- 

ſented ; now if it be not merely againſt reaſon 

of law, that ſo ſolemn a conveyance as livery, 

which keeps ſtare, (I tel! you) and will net wait, 

ſhould expect a farther perfection, a fortiori may 

a conveyance in uſe, or declaration of uſe receive 

a conſummation by degrees, and ſeveral acts. 

And thus much for the main point. . 

Now for the objection of the word (immedi- 

ate,) it is but light, and a kind of ſophiſtry. 

They ſay that the words are, that the uſes ſhall 

rife immediately after the declaration, and we 

would have an interpoſition of an act between, 

viz, that there ſhould be a declaration firſt, then 

a new aſſurance within the ſix months; and laſt- 

ly, the uſes to riſe ; whereunto the anſwer is eaſy; 

for we have ſhewed before, that the declaration 

and the new aſſurance are in the intent of him 

that made the conveyance, and likewiſe in eye of 

law, but as one compounded act. So as immedi- 

ately after the declaration muſt be underſtood of a 

perfect and effectual declaration, with the ad- 

juncts and accouplements expreſſed. | | 

So we (ee in 49 E. III. f. 11. If a man be at- 4% E. z. f. 1. 
tainted of felony, that holds lands of a common 

perſon, the King ſhall have his year, day and 

n | . waſte: 
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7262 TI CAsE or Revocation, or Uszs, 
vwaſte: but when ? not before an office found : 
and yet the words of the ſtatute of præragatius 
| Regis are, Rex babebit catalla felonum, & ſi. ipf 
| babent. liberum tenementum, ſtatim capiatur in ma- 
us domini, & rem babebit annum, diem, £9 va- 
.ftum and here the word fßatim is underſtood of 
the ee and lawful time, that is after office 

und. 5 | Tx | 

2H. 4 f. 1j. So in 2 H. IV. f. 17. it appears that by the ſta- 
tute of Acton Burnell, if the debt be acknoy- 
ledged, and the day paſt, that the gqods of the 
debtors ſhall be ſold ffatim, in French, mainetenan; 
© yet nevertheleſs this fatim ſhall not be under- 
ſtood, not before the proceſs of law requiſite 
paſſed, that is, the day compriſed in the ex- 
| rent, PERS — 55 _ 
a7H.8.f, 19. So it is {aid 27 H. VIII. f. 19. by Audley the 
chancellor, that the preſent tenſe ſhall be taken 
for the future, à fortiori ſay I the immediate future 
tenſe may be taken for a diſtant — tenſe: as 
if I be bound that my ſon being of the age of 
- twenty-one years ſhall marry your daughter, and 
that he be now of twelve years; yet this ſhall be 
underſtood, when he ſhall be of the age of twenty- 
one years. And ſo in our caſe immediately after 
the declaration is intended, when all things ſhall 
be performed, that are coupled with the ſaid de- 

eo TO I LL 5 
Bor in this I doubt I labour too much; for 
no man will be of opinion, that it was intended 
that the lady Stanbope ſhould be fix whole months 
without either the old jointure or the new; but 
that the old ſhould expect until the new were 
| ſettled without any interim. And fo I. conclude 
this courſe of atonements (as Fitz-Williams's caſe 
calls it) — J have proved, that all the words 
by a true marſhalling of the acts may ſtand ac- 

4 ß to the intent of the parties. 
I Mar add tanguam ex abuudanti, that if both 
clauſes do not live together, they muſt both die 
TG © 7 together; 


— . gg —_nummocyoGcgcoc— 0 025 


er 


Tur Cask Gr REVOCATION OF Us Es. 
together; for the law loves neither fractions of 
eſtares, nor fractions of conſtructions: and there- 
fore in Fermin and A3kew's caſe, 37 Eliz. a man jermia and 
did deviſe lands in tail with proviſo, that if the Ales caſe. 
deviſee did attempt to alien, his eſtate ſhould 
ceaſe, as if he were naturally dead. Is it ſaid 
thefe, that the words, as if he were naturally 
dead, ſhall be void, and the words that his eſtate 
ſhall ceaſe? good: No, but the whole ſhall be 


void. And it is all one reaſon bf a ſo that, as of 
an as if, for they both ſuſpend the ſentence. 

So if I make a leaſe for life, upon condition 
he ſhall not alien, nor take the profits, ſhall this 
be good for the firſt part, and void for the ſe- 


cond ? No, but it ſhall be void for both. 


So if the power of declaration of uſes had 


been thus penn'd, that Sir Fohy Stan hope might 


by his deed indented declare new uſes, ſo that 
the deed were inrolled before the mayor of St. 


Albans, who hath no power to take inrollments ; 


br ſo that the deed were made in ſuch fort, as 
might riot be made void by parliament : in all 
theſe and the like caſes the impoſſibility of the 


laſt part doth ſtrike upwards and infect, and de- 


ſtroy the whole clauſe. And therefore, that all 
the words may ſtand, is the firſt and true courſe ; 
that all the words be void is the ſecond and pro- 


bable; but that the revoking part ſhould be good, 
and the aſſuring part void, hath neither truth nor 
probability. 55 V | 


Now cothe I to the ſecond point, how this 
value ſhould be meaſured, wherein methinks you 
are as ill a meaſurer of values, as you are an ex- 
bounder of words; which point I will divide; firſt 
conſidering what the law doth generally intend 
by the word value ; atid ſecondly to ſee what ſpe- 
cial words may be in theſe clauſes, either to draw 
it to a value of a preſent arrentation, or to un- 


derſtand it r a juſt and true value. 
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Tu word value is a word well known to the 


law, and therefore cannot be (except it be willing- 
ly miſunderſtood.) By the common law there is 


upon a warrant a recovery in value. I put the 
caſe therefore that I make a feoffment in fee with 
warranty of the manor of Dale, being worth 200. 
per annum, and then in leaſe for 20s. The leaſe 
expires; (for that is our caſe, though I hold it 


not needful) the queſtion is, whether upon an 


eviction there ſhall not be recovered from me land 
to the value of 200. - | 

So if a man give land in frank-marriage then 
rented at 40 J. and no more worth; there deſcend- 
eth other lands, let perhaps for a year or two for 
20 J. but worth 80 J. ſhall not the donee be at li- 
berty to put this land in hotchpot. 

So if two partners be in tall, and they make 
partition of lands equal in rent, but far unequal 
in value, ſhall this bind their iſſues? By no 
means; for there is no kalendar ſo falſe to judge 
of values, as the rent, being ſometimes improved, 
ſometimes ancient, ſometimes where great fines 
have been taken, ſometimes where no fines; ſo 
as in point of recompence you were as good put 
falſe weights into the hands of the law, as to 
bring in this interpretation of value by a preſent 
arrentation. But this is not worth the ſpeaking 
to in general; that which giveth colour, is the 
ſpecial words in the clauſe of revocation, that the 
207. value ſhould be according to the rents then 


| anſwered; and therefore that there ſhould be a 
correſpondence in the computation likewiſe of the 
recompence. But this is ſo far from countenan- 


cing that expoſition, as, well noted, it croſſeth it; 
for oppoſita juxta ſe poſita magis eluceſcunt : firſt, it 
may be the intent of Sir Thomas in the firſt clauſe 
was double, partly to exclude any land in de- 


meſne, partly knowing the land was double, and 


as ſon. e ſay quadruple Letter than the rent, he 
| ” would 


on 
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would have the more ſcope of revocation under 


his 20 J. value. 
Bur what is this to the clauſe of recompence ; ? 
firſt, are there any words ſecundum computationem 


prædidam ? There are none. Secondly, doth the 


clauſe reſt upon the words ſimilis valoris? No, 
but joineth tantum & ſimilis valoris: (confound 
not predicaments; for they are the mere- ſtones 
of reaſon. Here is both quantity and quality; 


nay he faith farther within the ſame towns. 


Why? marry it is ſomewhat to have men's poſ- 
ſeſſions lie about them, and not diſperſed. So 


it muſt be as much, as good, as near; ſo plain- 


ly doth the intent appear, that my lady Wade 
not be a loſer. 


Fon the point of the notice it was diſchar- 
ged vy the court. 
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1URISDICT: 


O THE 


RCHES 


7 'J fil 'o the firſt argument of the King! 0 
ſollicitor- general, in maintaining the juriſ- 
dition the council af the marches over 
the four fhires. ] 


7 


the ſtatute of 34 H. VIII. and though it 
be a great queſtion, yet it is contracted 
into ſmall room; for it is but a true conſtruction 
of a monoſyllable, the word marches. 
Tux expoſition of all words reſteth upon three 
proofs, the propriety of the word, and matter 
precedent and ſubſequent. 


2 queſtion for the prefilne-4 is only upon 


MarTTEs precedent concerning the intent- of 
thoſe that ſpeak the wards, and matter ſubſe- 
quent touching the conceit, and underſtanding 


of thoſe that conſtrue and receive them. 


FixsT therefore as to vis termini, the force 
and propriety of the word; this word (marches) 


ſignifieth no more but limits, or confines, or bor- 


ders, in latin limites, or Confinia, or contermina; 


and thereof was derived at the firſt. eke 
marqueſs, which was comes limitaneus. 


Now theſe limits cannot be linea een 


but it muſt have ſome contents and dimenſions, 


and 1858 can be no N 4 the eounties _ 
cent: 
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cent: and for this conſtruction we need not wan- 


der out of our own ſtate, for we ſee the counties 
of Northumberland, Cumberland, and Weſtmoreland, 
lately the borders upon Scotland. Now the mid- 


- 


and middle niarches. : 1 

To proceed therefore to the intention of thoſe, 
that lade the ſtatute in the uſe of this word; I 
ſhall prove that the parliament took it in this 
ſenſe by three ſeveral arguments. 1 

Tu firſt is, that otherwiſe the word ſhould 
be idle; and it is a rule, verba ſunt accipienda, ut 
ſortiantur effeftum : for this word (marches) as is 


dle ſhires were commonly called the eaſt, weſt, 


confeſſed on the other ſide, muſt be either for the | 
coutities marches, which is our ſenſe, or the lord- 


ſhips - marchers,” which is theirs; that is, ſuch 
lordſhips, as by reaſon of the incurſions and in- 
feſtations of the Welch in ancient time, were not 
under the conſtant poſſeſſion of either dominion, 
but like the batable ground where the war play- 
ed. Now if this latter ſenſe be deſtroyed, then 
all-equivocation ceaſeth. 85 


Tur it is deſtroyed, appears manifeſtly by 


the ſtatute of 2 H. VIII. made ſeven years be- 


fore the ſtatute, of which we diſpute; for by 
that ſtatute all the lordſhips marchers. are made 
ſnire- ground, being either annexed to the ancient 
counties of Wales, or to the ancient counties of 
England, or erected into new counties, and made 


* 


parcel of the dominion of Vales, and ſo no more 
marches'after the ſtatute of 27. So as there were 
no marches in that ſenſe at the time of making of 
the o | 

Tus ſecond argument is from the comparing 


of the plate of the ſtatute, whereupon our doubt 


ſeth, (vix,) that there ſhall be and remain a lord 


preſident and council in the dominion of Wales, 


and the marches of the ſame, c. with another 


place of the ſame ſtatute, where the word (mar- 
chet) is left out; for the rule is, oppoſita jurta ſo 
5% Q 4 poſita 
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poſita magis eluceſcunt. There is a clauſe in the 
ſtatute, which gives power and authority to the 


King to make and alter. laws for the weal of his 


ſubjects of his dominion of Wales, there the word 
(marches) is omitted ; becauſe it was not thought 


reaſonable to inveſt the King with a power to 
alter the laws, which is the ſubjects birth-right 
in any part of the realm of England; and there- 


fore by the omiſſion of the word (marches) in 


that place you may manifeſtly collect the ſignifi- 


cation of the word in the other, that is, to be 
meant of the four counties of England... 

Tux third argument which we will uſe is this: 
the council of the marches was not erected by 
the act of parliament, but confirmed; for there 
was a preſident and council long before in E. IV. 


his time, by matter yet appearing; and it is evi- 


dent upon the, ſtatute. itſelf, that in the very 


clauſe which. we now handle, it referreth twice 


to the uſage, as heretofore hath been uſed. - 


Turs then I infer, that whatſoever. was the 


King s intention in the firſt erection of this court, 


was likewiſe the intention of the parliament in 


the eſtabliſhing thereof, becauſe the parliament 
Folded but ppon an, old foundation. 


Tur King's intention appearęth to have had 


three branches, whereof. every of them doth ma- 
nifeſtly comprehend the ſour ſhires. 


Tux firſt was the better to bridle the ſubject 


of Wales, which at that time wag not reclaimcd: 
and therefore it was neceſſary for the preſident 
and council there to have juriſdiction and com- 


mand over the Eneliſh ſhires ; becauſe that by 


the aid of them, which were undoubted good ſub- 


jects, they might the better govern and ſuppreſs 
thoſe that were, doubtful ſubjects. 


Ap if it be ſaid that it is true, that the four. 


ſhires were comprehended in the commiſſion ol 
oyer and terminer, for the ſuppreſſing of riots and 


court 


eee een, but not for the juriſdiction of a 
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court of equity; to that I anſwer, that there 
commiſſion of 9yer and terminer was but gladius in 
vagina, for it was not put in practice amongſt 
them; for even in puniſhment of riots and miſ- 
demeanors, they proceeded not by their com- 
miſſion of oyer and terminer by way of jury, but 
as a council by way of examination. And again 
it was neceſſary to ſtrengthen that court for their 


better countenance with both Juri ſdictius, as well 


civil and criminal, for gladius gladium juvat. 


Tux ſecond branch of the King's intention was 
to make a better equality of commerce, and in- 
tercourſe in contracts and dealings between the 


ſubjects of Wales and the ſubjects of England; 


and this of neceſſity muſt comprehend the four 
ſnires: for otherwiſe, if the ſubje& of England 


had been ywronged by the Velch on the ſides of 


Wales, he might take his remedy nearer hand. 
But if the fubject of Wales, for whoſe weal and 


benefit the ſtatute. was chiefly made, had been 


wronged: by the Engliſh in any of the ſhires, he 
might have ſought his remedy at Weſtminſter. 
Tre third branch of the King's intent was to 


make a convenient dignity and ſtate for the man- 


ſion and reſiance of his. eldeſt ſon, - when he 
ſhould; be created Prince of Wales, which like- 
wiſe muſt plainly include the four ſhires : for o- 
therwiſe to have ſent primogenitum Regis to a go- 
vernment, which without the mixture of the 
four ſhires (as things then were) had more peril 
than honour or command; or to have granted him 


only a power of lieutenancy in thoſe ſhires, where 


he was to keep his ſtate, not adorn'd with ſome 
authority civil, had not been convenient. 
So that here I conclude the ſecond part of that 


Lam to ſay touching the intention of the parlia- 


ment precedent. . ii 
Now touching the conſtruction ſubſequent, the 
rule. is good, optimus legum interpres conſuetudo ; 


tor our labour is not to maintain an uſage againſt | 
455 : ** . a ſta- 
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a: ſtatute, but by an uſage to expound a ſtatute; 
for no man will ſay, but the word (marches) 


will bear the ſenſe, that we give t. 

Turs ufage or cuſtom is fortified by four nota - 
ble eircumſtances; firſt chat it is ancient and not 
late, or recenx; ſecondiy, it is authorized and 
not: popular, or vulgar; thirdly, that it hath been 


admitted and quiet, and not litigious or inter- 


rupted', and fourthly, when it Was brought in 


| — which was bur once, it Kathi been af. 


med judicio contsoverſu. 


Fox the firſt, there is retord of a preſident 
and council, that hath exerciſed: and practiſed 


juriſdiction in theſe ſhites; as well ſixty years be- 


fore the ſtatute, vis: ſince 18 E. IV. as the like 
number of years ſitice:; ſo that it is janus bifrons, 
it hath a fee backwards from the ſtatute, as well 
as forwar dss. 9 | 

Fon tlie ſecond,: it Hath received theſe allow- 
ances by the practice of that coùrt, by ſuits ori- 
ginally commenced? there by remanding from the 
courts of Weſtminſter, when catifes within thoſe 
ſmires have been commenced? here above; ſome- 


times in chaneery, ſometimes in the ſtar-cham- 
ber, by the adinttanee of diverſe great learned 
men, and great judges, that have been of that 


council, and exerciſed that juriſdiction; as at one 
time Bromley;- Morgan, and Brook, being the two 
chief juſtices;- and chief baron, and” diverſe o- 
thers; by the King's learned council, which al- 
ways were called to tlie penning of the King's in- 
ſtructions ; and laſtly, by the King's inſtructions 


thetaſelves; which theugh they be not always ex- 
tant, yet it is manifeſt thar ſince 17 H. VIII. 


When Princeſs Mary went down; that the four ſhires 


vete ever comprehended in the inſtructions, either 
by name, or by that, that amounts to ſo much. 
So as it appears that this uſage or practice hath. 


not been an obſeure cuſtom practiſed by the mul- 
tirade, which is many times erroneous, but _— 
. 1 rized 
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rized by the judgment and conſent of the ftate : 


for” as it is vera vom to ſay, maximus erroris popu= 


lus magiſter ; fo it is aum ou to tay, murimms er. 
forks primae p magiſtrr. 


Fox the third; it was never - braughtt i in queſtion | 


til 16 Eliza. in the caſe of one Winds. 

Axp for the fourth, the controvenſy being 
moved in that caſe, it was referred to Gerrard 
attorney, and Bromley: ſollicitor, which was after- 
wards chancellor of England, and had his whole 


ſtate of living in Shropſhire and Worceſter, and by 


them reported to the lords of the: council in the 
ſtar-chamber, and upon their report deoreai, 
and the juriſdiction affirmed. 

LasTLyY, I will conelude with two nich 
badges andi tokens, — but external, yet vio- 
lent in demonſtration, that theſe four ſhires were: 
underſtood by the word! warches ;. the one the de- 
nomination of that council, which was ever im 
common appellation rermed and ſtyled the countit 


of the marches, or in the marches, rather thaw 


the couneil: of Malesz; or in Males, and denomina- 


dio et a:digniore, If iv had been intended lord- 
ſmips marchers, it had! been, as if one ſhauld have. 


called my lord mayor, my lord mayor of: the 
ſuburbs But it was plainly intended of the four 
Engliſh ſhires, which indeed: were the more: wo. 


thy. 20; 
Aren the ds 185 of the 


in the ſhires, and to i 
not have 


thati a court ſhould 


diſcis in arido. 

8 as upon the whole: matter; boonelude that: 
the word (marches) in that: plate: by the natural 
ſ6nſe, and true een e r pn is: n, 


perperual e 
and manſion of the council, wich: was evermore: 


juriſdiction, where it ſittech, is a thing: 
urterſy . for yy ſhould: be nen 
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The effect of. That, Hit * was en 
AJerjeant Hutton and ſereant 
' Harris, in anſwer of the former ar- 
geument, and for the excluding of 
_ The juriſdiction of the Lk in 


the Jour ſhires.. 


Tor which they! both did ee was re- 
duced to three heads. 

Tus firſt, to prove the uſe of the word (mar- 
74 for lordſnhips marchers. 

Tu ſecond to prove the continuance of that 
wi of the word, after the ſtatute of 27. that 
made the lordſfips marchers ſnire- grounds; where- 
upon it was inferred, that though the marches 
were eee A FU they remained i in 
name. d 

Tux third: was: ons collections, they made 

upon the ſtatute of 34. whereby they inferred 
that that ſtatute : intended- that we in that fg- 
nification. 

Fon the firſt, — did — . diverſe ſtatutes 
before 27 H. VIII. and diverſe book- caſes of law 
in print, and diverſe offices and records, wherein 
the:word (marches) of Wales was ke of 
the lordſhips marchers. | 

Tux aid farther. nd antics that * 
as wer ſhew our ſenſe of the word but rare, they 
ſhew theirs common and frequent; and whereas 
we ſhew it but in a vulgar uſe and acceptation, 
they ſhew theirs in a legal uſe in ſtatutes, autho- 
rities of books, and ancient records. 

Tuxx ſaid farther, that the example we 
brought of marches upon Scotland, was not like, 
but rather contrary ; for they were never call d 


mancher of Scotland, but che marches of England: 
whereas 
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whereas the ſtatute of 34. doth not ſpeak of the 
marches of England, but of the marches of Wales. 


Taxy ſaid farther, that the county of Horceſter 
did in no place or point touch upon Vales, and 
therefore that county could not be termed mar- 
To the ſecond they produced three proofs ; 
firſt, ſome words in the ſtatute of 32 H. VIII. 
where the ſtatute providing for a form of trial for 
treaſon committed in ales, and the marches 
thereof, doth uſe that word, which was in time 


after the ſtatute of 2). whereby they prove the 


uſe of the word continued. . | 
Taz ſecond proof was out of two places of 
the ſtature, whereupon we diſpute, where the 
word marches is uſed for the lordſhips marchers. 
THe third proof was the ſtyle and form of the 
commiſſion of oyer and terminer even to this day, 
which run to give power and authority to the 
preſident and council there, infra principalitat. 


Malliæ, and infra the four counties by name, with 


this clauſe farther, & marchias Wallie eiſdem co- 


mitatibus adjacent” : whereby they infer two things 


ſtrongly, the one that the marches of Vales muſt 
needs be a diſtin& thing from the four counties; 
the other that the word (marches) was uſed for 
the lordſhips marchers long after both ſtatutes. 
Trey ſaid farther, that otherwiſe the proceed- 
ing, which had been in the four new erected 


counties of Wales by the commiſſion of oper and 


terminer, by force whereof many had been pro- 
ceeded with both for life, and otherways, ſhould 
be called in queſtion, as coram non judice, in ſo- 
much as they neither were part of the Principa- 
lity of Wales, nor part of the four ſhires; and 
therefore muſt be contained by the word (marches) 
or not at all, | N 
Fox the third head, they did inſiſt upon the 


ſtatute of 34. and upon the preamble of the ſame 


llatute, 
THz 
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Tun Junrsbierio of tus Manciies: 
Tux title being an act for certain ordinances it 
the King's Majeſty's dominion and principality 
of Hales ; and the preamble being for the ten- 
der zeal and affection that the King bears to his 
ſubjects of ales. And again, at the humble ſuit 
and petition of his ſubjects of Vales: whereby 
they infer that the ſtatute had no purpoſe to ex. 
tend or intermeddle with any part of the King's 
dominions or ſubjects, but only within Wales. 
Anv for uſage and practice they ſaid, it wat 
nothing againſt an act of parliament. 
A for the inſtructions, they preſſed to ſee the 
inſtructions immediately after the ſtatute made. 
| Amp for the certificate and opinions of Ger 
rard and Bromley, they ſaid they Youbred' not, 
but that if it were now referred to the attorney 
and ſollicitor, they would certify as they did. 
Anv laſtly, they relied, as upon their princi- w 
pal ſtrength, upon the preſident of that, which fi 
was done of the exempting of Cheſpire from the is 
late juriſdiction of the ſaid council; for they an 
ſaid, that from 34 of H. VIII. until 2 of Queen Pri 
Blix. the court of the marches did uſurp juriſdic- W #4 
tion upon that county, being likewiſe adjacent to Ve 
Wales, as the other four are; but that in the e-. dio 
leventh year of Queen Hligabeth aforeſaid, the the 
ſame being queſtioned at the ſuit of one Radforde, i V 
was referred to the Lord Dyer, and three other i N 
Judges, who by their certificate, at large remain - 9! 
ing of record in the chancery, did pronounce the an 
ſaid ſhire to be exempted, and that in the con- ha 
eluſion of their certificate they give this reaſon, for 
becauſe it was no part of the principality, o th. 
marches of Hales. By which reaſon they ſay 
it ſhould appear, their opinion was, that the 
word marches could not extend to counties adja- | 
cent. This was the ſubſtance of their defence. ſai 
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The reply of the King's ſollicitor io 
the arguments of the two ſerjeants. 


rasen, 5 : Di | 1 SLES TIE 
FT TAVING divided the ſubſtance of their ar- 


141 guments (ut /uprg) he did purſue the ſame 


diviſion" in his reply, obſerving nevertheleſs beth 
2 great redundangy, and a great defect in that, 
which was ſpoken. For touching the uſe of the 
word (marches) great labour had been taken, 
which was not denied: but touching the intent 


of the parliament, and the reaſons to demonſtrate 


the ſame, which were the life of the queſtion, 
little or nothing had been ſpoken. | 

Axp therefore as to the firſt head, that the 
word marches had been often applied to the lord- 
ſhips marchers, he ſaid it was the ſophiſm, which 
is called ſciomachia, fighting with their ſhadows, 
and that the ſound of ſo many ſtatutes, ſo many 
printed book-caſes, ſo many records were nomina 
magna, but they did not preſs the queſtion ; for 


ve grant that the word marches hath ſignifica- 


tions, ſometimes for the counties, ſometimes for 
the lordſhips marchers, like as Northampton, and 


Warwick is ſometimes taken for the towns of 


Northampton and Warwick, and ſometimes for the 


counties of Northampton and Warwick. And Dale 


and Sale are ſometimes taken for the villages or 
hamlets of Dale and Sale, and ſometimes taken 
for the pariſhes of Dale and Sale : and therefore 


that the moſt part of that they had ſaid, went 


not to the point. W 
To that anſwer, which was given to the ex- 


ample of the middle ſhires upon Scotland, it was 


ad, it was not ad idem; for we uſed it to prove 
that the word marches may and doth refer to 
whole counties; and ſo much it doth Manifeſtly 
prove; neither can they deny. it. But then they 


pinch 
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pinch upon the addition, becauſe the Enmeliſh 


counties adjacent upon Scotland are called the 
- marches of England, and the Engliſh counties ad- 
| Jacent upon Wales are called the marches of 
Wales; which is but a difference in phraſe : for 
ſometimes limits and borders have their names of 
the inward country, and ſometimes of the out- 
ward country; for the diſtinction of excluſive and 
iucluſive is a diſtinction both in time and place; as 
we ſee that that, which we call this day fortnight, 
excluding the day, the French and the law-phraſe 


calls this day fifteen days, or quindena including 


the day. And if they had been called the mar- 
ches upon Wales, or the marches againſt Wales, 
then it had teen clear and plain; and what dif- 
ference between the banks of the ſea, and the 
banks againſt the ſea? So that he took this to be 


but a toy, or cavillation, for that phraſes of 


ſpeech are ad placitum, & recipiunt caſum. 
As to the reaſon of the map, that the county 
of Morceſter doth no way touch upon Wales, it 
is true, and I do find when the lordſhips march- 
ers were annex ed, ſome were laid to every other 
of the three ſhires, but none to Worceſter. And 
no doubt but this emboldened Mynd to make the 
claim to Vorceſter, which he durſt not have 
thought on for any of the other three. But it 
falls out well that that, which is the weakeſt in 
probability, is ſtrongeſt in proof; for there is a 
caſe ruled in that more than in the reſt. But 
the true reaſon is, that uſage muſt over-rule pro- 
priety of ſpeech ; and therefore if all commiſ- 
fions, and inſtructions, and practices, have cou- 
pled theſe four ſhires, it is not the map that will 
ns 5 
To the ſecond head he gave this anſwer. Firſt, 
he obſerved in general that they had not ſhewed 
one ſtatute, or one book-caſe, or one record 
(the commiſſions of oyer and terminer only ex- 
cepted) wherein the word (marches) was uſed for 
$45 dag 61 4 lordſhips 
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lofdſhips marchers ſince the ſtatute of 34. £0 
that it is evident, that as they granted the nature 
of thoſe marches was deſtroyed and extinct by 
27; ſo the name was diſcontinued ſoon after; 
and did but remain a very ſmall while, like the 
ſound of a bell, after it hath been rung; and as 
indeed it is a when names are altered, that 
the old name, which is expired, will continue 
for a ſmall time. 

SECONDLY, he aid, that whereas they had 
made the compariſon, that our acceptation of the 
word was popular, and theirs was legal, becauſe 
it was extant in book-caſes, and ſtatutes, and re- 
cords, they muſt needs confeſs that they are bea- 
ten from that hold : for the name ceaſed to be 
legal clearly by the. law of 27. which made the 
alteration in the thing itſelf, whereof the name 
is but a ſhadow z and if the name did remain af- 
terwards, then it was neither legal, nor ſo much 
as vulgar, but it was only by abuſe, and by a 
trope or catachreſis. | 

TrrzpLy, he ſhewed the :mpoſſibility how that 


| fgnification ſhould continue, and be intended by 


the ſtatute of 34. For if jt did, it muſt be in 
one of theſe two ſenſes, either that it was meant 
of the lordſhips marchers made part of ales, 
or of the lordſhips marchers annexed to the: four | 
ſhires of England. 

Fox the firſt of theſe, it is plaiviy impugned 
by the ſtatute itſelf; for the firſt clauſe of the ſta- 
tute doth ſet forth that the principality and do- 
minion of /7/ales ſhall conſiſt of twelve ſhires ; 
wherein the four new erected counties, which 
were formerly lordſhips marchers, and whatſoever 
elle was lordſhips marchers annexed to the ancient 
counties of Jales is comprehended ; ſo that of 
neceſſity all that territory or border muſt be M ales: 
then followeth the clauſe 7m1med:atcly, whereupon 
W now differ, (viz.) that there ſhall be and re-, 

ain a prebdens and council in the principality of 

f R IWales, 
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Wales, and the marches of the ſame ; ſo that the 


parliament could not forget ſo ſoon what they 
had ſaid in the clauſe next before: and therefore 


by the marches they meant ſomewhat elſe beſides 
that which was Wales. Then, if they fly to the 
ſecond ſignification, and ſay that it was meant 
by the lordſhips marchers annexed to the four 
Engliſh ſhires, that device is merely nuper nata ora- 
tio, a mere fiction and invention of wit, croſſed 
by the whole ſtream and current of practice; for 
if that were ſo, the juriſdiction of the council 
ſhould be over part of thoſe ſhires, and in part 
not; and then in the ſuits commenced againſt any 


of the inhabitants of the four ſhires, it ought to 


have been laid or ſhew'd that they dwelt within 
the ancient lordſhips marchers, whereof there is 
no ſhadow that can be ſhewed. 
Tur he proceeded to the three particulars. 
And for the ftatute of 32. for trial of treaſon, 
he ſaid it was neceſſary that the word (marches) 
ſhould be added to Wales, for which he gave this 
reaſon, that the ſtatute did not only extend to 
the trial of treaſons, which ſhould be committed 
after the ſtatute, but did alſo look back to trea- 
ſons committed before : and therefore this ſtatute 
being made but five years after the ſtatute of 27. 
that extinguiſhed the Jordſhips marchers, and 
looking back, as was ſaid, was fit to be penn'd 
with words, that might include the preter-perfect 
tenſe, as well as the preſent tenſe; for if it had 
reſted only upon the word Hales, then a treaſon 
committed before the lordſhips marchers were 
made part of Wales, might have eſcaped the 
8 
To this alſo another anſwer was given, which 
was, that the word marches as uſed in that ſta- 
tute; it could not be referred to the four ſhires, 
becauſe of the words following, wherewith it 1s 


coupled, (viz.) in Wales, and the marches of the 


ſame, where the King's writ runs not. 


To 


Tae JURISDICTION OF THE MARCHES: 
To the two places of the ſtatute of 34. itſelf, 


wherein the word (marches) is uſed for lordſhips 


marchers; if they be diligently marked, ir is 
merely ſophiſtry to allege them ; for both of 
them do ſpeak by way of recital of the time paſt 
before the ſtatute of 2y. as the words themſelves 
being read over will ſhew without any other en- 
forcement ; ſo that this is ſtill to uſe the almanack - 
of the old year with the new. | 

To the commiſſions of oyer and terminer, which. 
ſeemeth to be the beſt evidence they ſhew for 
the continuance of the name in that tropical or 


abuſed ſenſe, it might move ſomewhat, if this 


form of penning thoſe commiſſions had been be- 
gun ſince the ſtatute of 27. But we ſhew forth 
the commiſſion in 1) H. VIII. when the princeſs 
Mary went down, running in the fame manner 
verbatim, and in that time it was proper, and 
could not otherwiſe be. So that it appeareth that 
it was but _y a fac fimile, and that notwith- 
ſtanding the caſe was altered, yet the clerk of 
the crown purſued the former preſident ; hurt it 
did none, for the word (marcehes) is there ſuper- 

fluous. | e 
Ap whereas it was ſaid, that the words in 
thoſe commiſſions were effectual, becauſe elſe the 
proceeding in the four new erected ſhires of Wales 
ſhould be coram non judice, that objection carrieth 
no colour at all; for it is plain, they have autho- 
rity by the word Principality of Wales without ad- 
ding the word marches ; and that is proved by a 
number of places in the ſtatute of 34. where if 
the word Wales ſhould not comprehend thoſe 
ſhires, they ſhould be excluded in effect of the 
whole benefit of that ſtatute; for the word (mar- 

ches) is never added in any of theſe places. 
To the third head, touching the true intent of 
the ſtatute, he firſt noted how naked their proof 
was in that kind, which was the life of the que- 
. = 2 ſtion, 
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proof, that concerned that point, they had paſſed 


out the word marches, and reſting upon the word 


| Tur JurrspictION OF THE Mark cuts; 
ſtion, for all the reſt was but 7# Jitera, & in 


Cortice. | | | 
Hex obſerved alſo that all the ſtrength of our 


over in ſilence, as belike not able to anſwer ; for 
they had ſaid nothing to the firſt intentions of 
the erections of the court, whereupon the parlia- 
ment built nothing to the diverſity of penning, 
which was obſerved in the ſtatute of 34. leaving 


Wales alone, nothing to the reſiance, nothing to 
the denomination, nothing to the continual prac- 
tice before the ſtatute and after, nothing to the 
King's inſtructions, c. 7 

As for that, that they gather out of the title and 
preamble, that the ſtarute was made for Wales, 
and for the weal and government of J/ales, and 
at the petition of the ſubjects of Wales, it was 
little to the purpoſe; for no man will affirm on ( 
our part the four Eugliſh ſhires were brought un- 
der the juriſdiction of that council, either firſt 


by the King, or after by the parliament for their 7 
own fakes, being in parts no farther remote ; but 75 
it was for congruities ſake, and for the good of 6 
Hales, that that commixture was requiſite : and 4 
turpis eſt pars, que non congruit cum toto. And there- © 
fore there was no reaſon, that the ſtatute ſhould 15 
be made at their petition, conſidering they were py 
not primi in intentione, but came ex conſequenti. 10 

Ann whereas they ſay that uſage is nothing Y 
againſt an act of parliament, it ſeems they do 5 
voluntarily miſtake, when they cannot anſwer; — 
for we do not bring uſage to croſs an act of par- | 
liament, where it is clear, but to expound an 1 
act of parliament, where it is douhtful : and e- of 
vermore contemporanea interpretatio, whether it be ſi 
of ſtature or Scripture, or author whatſoever, is of 
of greateſt credit; for to come now above fixty Ky 
years after by ſubtilty of wit to expound a ſta- | tr 
tute otherwiſe than the ages immediately ſucceed- | ! 
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TAE JuRIsDICTION of THE MARCHES. 
ing did conceive it, is expoſitio contentioſa, and not 
naturalis. And whereas they extenuate the opi- 
nion of the attorney and ſollicitor, it is not ſo eaſy 
to do; for firſt they were famous men, and one 
of them had his patrimony in the ſhires ; ſecond- 
ly, it was of ſuch weight, as a decree of the coun- 
cil was grounded upon it; and thirdly, it was 


not unlike, but that they had conferred with the 


judges, as the attorney and ſollicitor do often uſe 
in like caſes. 
LasILy, for the exemption of Cheſhire he gave 
Firſt, that the certificate in the 
whole body of it, till within three or four of the 
laſt lines, doth rely wholly upan that reaſon, be- 
cauſe it was a county Palatine, and to ſpeak truth, 
it ſtood not with any great ſenſe or proportion, 
that that place, which was privileged and exempt- 
ed from the juriſdiction of the courts of He- 
minſter, ſhould be meant by the parliament to te 
ſubjected to the juriſdiction of that council. 
SEcoNDLY, he ſaid that thoſe reaſons, which 
we do much inſiſt upon for the four ſhires, hold 
not for Cheſhire; for we ſay it is fit the ſubject of 
Wales be not forced to ſue at HW/e/iminſier, but 
have his juſtice near hand; ſo may he have in 


\ Cheſhire, becauſe there is both a juſtice for com- 


mon law and a chancery ; we ſay it is convenient 
for the prince, if it pleaſe the King, to ſend him 
down, to have fome juriſdiction civil as weil as 
for the peace; ſo may he have in Cheſhire, as carl 
of Cheſter. And therefore thoſe grave men had 
great reaſon to conceive that the parliament did 
not intend to include Cheſhire. | 

Axp whereas they pinch upon the laſt words 
in the certificate, vis. that Cheſhire was no part 
of the dominion, nor of the marches, they muſt 
ſupply it with this ſenſe, not within the meaning 
of the ſtatute ; for otherwiſe the judges could 
not have diſcerned of it; for they were not to 
try the fact, but to expound the ſtatute; and that 
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they did upon thoſe reaſons, which were ſpecial 
to Cheſhire, and have no affinity with the four 
ſhires. 

Ap therefore if it be well weighed, that cer- 
tificate makes againſt them; for as exceptio firmat 
legem in caſibus non exceptis ; fo the excepting of 
that ſhire by itſelf doth fortify, that the reſt of 
the ſhires were included in the very point of dif- 


ference. ja 5 

ArrEx this he ſhewed a ſtatute in 18 Bliz. by 
which proviſion is made for the repair of a bridge 
called Chepſtou-Bridge between Monmouth and 
Gloceſter, and the charge lay in part upon Gjo- 
cefterſhire ; in which ſtatute there is a clauſe, that 


if the juſtices of peace do not their duty in levy- 


ing of the money, they ſhall forfeit five pounds, 
to be recovered by information before the council 
of the marches; whereby he inferred that the 
parliament would never have aſſigned the ſuit to 
that court, but that it conceived Gloceſterſbire to 
be within the juriſdiction thereof. And therefore 
he concluded that here is in the nature of a judg- 
ment by parliament, that the ſhires are within the 
juriſdiction. L 


The third and laft argument of the 
Kings ſollicitor in the caſe of the 
marches, in reply to ſerjeant Harris, 


3 caſe groweth now to ſome ripeneſs, and 
I am glad we have put the other ſide into 
the right way; for in former arguments they la- 
boured little upon the intent of the ſtatute of 34 
H. VIII. and buſied themſelves in effect altoge- 
ther about the force and uſe of the word (mar- 
ches;) but now finding that Jitera mortua not pro- 
geſt, they offer at the true ſtate of the queſtion, 
Which is the intent; I am determined therefore 
| be; 0 
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to reply to them in their own order, ut manife- 
ſtum fit (as he ſaith) me nibil aut ſubterfugere voluiſſe 
reticendo, aut obſcurare dicendo. EY; 

ALL which hath been ſpoken on their part, 
conſiſteth upon three proofs. 

Tux firſt was by certain inferences to prove the 
intent of the ſtatute. | 

Txt ſecond was to prove the uſe of the word 
(marches,) in their ſenſe long after both ſtatutes; 
both that of 27. which extincted the lordſhips 
marchers, and that of 34. whereupon our que- 
ſtion ariſeth. 

Txt third was to prove an interruption of that 
practice and uſe of juriſdiction, upon which we 
mainly inſiſt, as the beſt expoſition of the ſta- 


tute. 


Fox the firſt of theſe, concerning the intention, 
they brought five reaſons. | 

Tax firſt was, that this ſtatute of 34. was 
grounded upon a platform, or preparative of 
certain ordinances made by the King two years 
before, viz. 32. In which ordinances there is the 
very clauſe, whereupon we diſpute, viz. That 
there ſhould be and remain in the dominion and 
principality of //ales a preſident and a council: 
In which claufe nevertheleſs the word (marches) 
is left out, whereby they collect that it came into 
the ſtatute of 34. but as a ſlip without any farther 
reach or meaning. = 

Tux ſecond was that the miſchief before the 
ſtatute, which the ſtatute means to remedy, was, 
that Wales was not governed according to ſimili- 
tude or conformity with the laws of England. 
And therefore, that it was a croſs and perverſe 
conſtruction, when the ſtatute laboured to draw 
Wiles to the laws of England, to conſtrue it that 
it ſhould abridge the ancient ſubjects of England 
of their own laws. 

Tu third was, that in a caſe of ſo great im- 
portance, it is like that if the ſtatute had meant 
8 | | R 4 1 to 
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| therefore the word marches in the ordinances is 
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to include the four ſhires, it would have carried it 
in a dark general word, as it were noctanter, but 


would have named the er to be comprehend- 


ed. 

Tux fourth was the more to fortify the third 
reaſon, they obſerved that the four ſhires are re- 
membred and named in ſeveral places of the ſta- 
rute, three in number; and therefore it is not 


like that they would have been forgotten in the 


principal place, if they had been meant. 

Tur fifth and laſt was, that there is no clauſe 
of attendance ; that the ſheriffs of the four ſhires 
ſhould atrend the lord preſident and the council, 
wherein there was urged the example of the actz 
of parliament, which erected courts; as the court 


of Augmentations, the court of W ards, the court 


of Survey, in all which there are clauſes of atten- 
dance; whereupon they inferred that evermore, 
where a ſtatute gives a court juriſdiction, it 
ſtrengtheneth it with a clauſe of attendance; and 
therefore no ſuch clauſe being in this ſtatute, it 


was like there was no juriſdiction meant. Nay, 


farther they noted, that in this very ſtatute for 
the juſtices of les. there. is a clauſe of attend- 
ance from the ſheriffs of Wales. 

' In anſwer to their firſt reaſon, they do very 
well, in my opinion, to conſider Mr. attorney's 
buſineſs and mine, and therefore to find out for 
us evidence and proofs, which we have no time 
to ſearch; for certainly nothing can make more 


for us than theſe ordinances, which they produce: 


for the diverſity of penning of that clauſe in the 
ordinances, where the word (marches) is omitted, 
and thar clauſe in 'the ſtatute, where the word 
marches is added, is a clear and perfect direction 
what was meant by that word. The ordinances 
were rhade by force, and in purſuance of autho- 
rity given to the King by the ſtatute of 27. to 
what did the ſtatute extend, only to Wales ? And 


left 


Fur JuRIsDICTION oF THE MARCHES; 
left out; but the ſtatute of 34. reſpected not only 
Wales, but the commixed government, and there- 
fore the word marches was put in. They might 
have remembred that we built an argument upon 
the difference of penning of that ſtatute of 34. itſelf 
in the ſeveral clauſes of the ſame; far that in all 
other clauſes, which concern only Wales, the word 
marches is ever omitted; and in that clauſe alone, 
that concerneth the juriſdiction of the preſident 
and council, it is inſerted. And this our argu- 
ment is notably fortified by that they now ſhew 
of the ordinances, wherein the very ſelf ſame 
clauſe, touching the preſident and council, be- 
cauſe the King had no authority to meddle but 
with Wales, the word marches is omitted. So 
that it is moſt plain that this word comes not in 
by chance or flip, but with judgment and pur- 
poſe, as an effectual word; for as it was former- 
ly ſaid, oppoſita juxta ſe poſita magis eluceſcunt ; 
and therefore I may likewiſe urge another place 
in the ſtatute which is left out in the ordinance ; 
for I find there is a clauſe that the town of Beud- 
ley, which is confeſſed to be no lordſhip's marcher, 
but to lie within the county of /Forceſter ; yet be- 
cauſe it was an exempted juriſdiction, is by the 
ſtatute annexed unto the body of the ſaid coun- 
ty. Firſt, this ſhews that the ſtatute of 34. is 
not confined to Hales, and the lordſhips marchers, 
but that it intermeddles with H/orceſterſhire. Next 
do you find any ſuch clauſe in the ordinance of 
32? No; Why? Becauſe they were appropriate 
to Wales. So that in my opinion nothing could 
enforce our expoſition better than the collating of 
the ordinance of 32. with the ſtatute of 34. 
In anſwer to the ſecond reaſon, the courſe, 

that I ſee often taken in this cauſe, makes me 
think of the phraſe of the Pſalm, /arting aſide 
like a broken bow; ſo when they find their reaſons 
broken, they ſtart aſide to things not in queſtion. 
For now they ſpeak, as if we went about 10 
N | | make 
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make the four ſhires Wales, or to take from them | ar 
the benefit of the laws of England, or their be- w 
ing accounted amongſt the ancient counties of is 
England: doth any man ſay that thoſe ſhires are 
not within the circuits of Exgland, but ſubject to 
the juſtices of Vales? Or that they ſhould ſend 
but one knight to the parliament, as the ſhires of 
Wales do? Or that they may not ſue at Weſtmin- 
fer, in chancery, or at common law, or the like? 
No man affirms any ſuch things; we take no- 
thing from them, only we give them a court of 
ſummary juſtice in certain cauſes at their own 
doors. 0; 
Ap this is ova doctrina to make ſuch an op- 
poſition between law and equity, and between 
formal juſtice and ſummary juſtice. For there 
is no law under heaven, which is not ſupplied 
with equity; for ſummum jus, ſumma injuria, or 
as ſome have it, ſumma leur, ſumma crux. And 
therefore all nations have equity; but ſome have 
law and equity mixed in the ſame court, which 
is the worſe; and ſome have it diſtinguiſhed in 
ſeveral courts, which is the better. Look into 
any counties Palatine, which are ſmall models of 
the great government of kingdoms, and you ſhall IO it 
never find any, but had a chancery. | 
__ Lasrry, it is ftrange that all other places do th 
require courts of fummary juſtice, and efteem WW fp 
them to be privileges and graces ; and in this ſtr 
cauſe only they are thought to be ſervitudes and ve 
loſs of birth-right. The univerſities have a court 
of ſummary juſtice, and yet I never heard that WW ſti 
ſcholars complain their birth-right was taken from fei 
them. The ſtannaries have them, and you have w. 
lately affirmed the juriſdiction; and yet you have | th 
taken away no man's birth-right. The court at WW na 
Tork, whoſoever looks into it, was erected at the an 
petition of the people, and yet the people did not | th 
mean to caſt away their birth-right. The court WW : 
of wards is mixed with diſcretion and equity f tic 
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Tur JuRIsDpictTION OF THE MARCHES. 
and yet I never heard that infants and innocents 
were deprived of their birth-rights. London, which 
is the ſeat of the kingdom, hath a court of e- 
quity, and holdeth it for a grace and favour ; how 
then cometh this caſe to be ſingular ? And there- 
fore theſe be new phraſes and conceits proceed- 
ing of error or worſe ; and it makes me think that 
a few do make their own defires, the deſires of 
the country, and that this court is deſired by the 
greater number, though not by the greater ſto- 
machs. | . 

Id anſwer to the third reaſon, if men be con- 
verſant in the ſtatutes of this kingdom, it will 
appear to be no new thing to carry great matters 
in general words without other particular expreſ- 
ſing. Conſider but of the ſtatute of 26 H. VIII. 
which hath carried eſtates tails under the general 


words of eſtates of inheritance. Conſider of the 
ſtatute of 16 R. II. of premunire, and fee what 


great matters are thought to be carried under the 
word alibi. And therefore it is an ignorant aſ- 
ſertion to ſay that the ſtatute would have named 
the ſhires, if it had meant them. 
SECONDLY, the ſtatute had more reaſon to paſ: 
it over in general words, becauſe it did not or- 
dain a new matter, but referreth to uſage : and 
though the ſtatute ſpeaks generally, yer uſage 
ſpeaks plainly and particularly, which is the 


ſtrongeſt kind of utterance or expreſſing. Qui 


verba audiam, cum fatta videam. 
Axp thirdly, this argument of theirs may be 
ſtrongly retorted againſt them : for as they in- 
fer that the ſhires were not meant, becauſe they 
were not included by name; ſo we infer that 
they are meant, becauſe they are not excepted by 
name, as is uſual by way of proviſo in like cafes : 
and our inference hath far greater reaſon than 
theirs, becauſe at the time of the making of the 
atute, they were known to be under the juriſdic- 


iy 


tion; And there fore that ought to be moſt plain- 
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ly expreſſed, which ſhould work a change, and 
not that, which ſhould continue things, as they 
were. 8 TE | 

IN anſwer to their fourth reaſon, it makes 
likewiſe plainly againſt them ; for there be three 
places, where the ſhires be named, the one for the 
extincting of the cuſtom of Gavelkind; the ſe- 


_ cond for the aboliſhing of certain forms of aſſu- 
rance which were too light to earry inheritance 


and freehold ; the third for the reſtraining of cer- 


tain franchiſes to that ſtate they were in by a 


former ſtatute. In theſe three places the words 
of the ſtatute are the lordſhips marchers annexed 
unto the counties of Hereford, Salop, &c. 

Now mark, if the ſtatute conceived the word 
marches to ſignify lordſhips marchers, what need- 
eth this long circumlocution ? It had been eaſilier 
to have ſaid within the marches. But becauſe it 
was conceived that the marches would have com- 
prehended the whole counties, and the ſtatute 
meant but of the lordſhips marchers annexed ; 
therefore they were enforced to uſe that periphraſis, 
or length of ſpeech. os 

IN anſwer to the fifth reaſon, I give two ſeve- 


ral anſwers; the ane, that the clauſe of attend- 


ance is ſupplied by the word incidents; for the 


clauſe of eſtabliſhment of the court hath that 


word, with all incidents to the ſame as heretofore 
hath been uſed: For execution is ever incident to 
Juſtice or juriſdiction, The other, becauſe it is a 
court, that ſtandeth not by the act of parliament 
alone, but by the King's inſtructions, whereto the 
act refers. Now no man will doubt but the King 
may ſupply the clauſe of attendance; for if the 


King grant forth a commiſſion of oyer and termi- 


ner, he may command what ſheriff he will to at- 
tend it , and therefore there is a plain diverſity 


between this caſe, and the caſes they vouch of 


the court of Wards, Survey, and Augmentations : 
tor they were courts erected de novo by. parlias 
. 1 1 ment; 
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THe Jokispicriox of THE MARchEs. 
ment, and had no manner of reference either to 
uſage or inſtructions; and therefore it was neceſ- 
ſary that the whole frame of thoſe courts, and 
their authority both for judicature and execution, 
ſhould be deſcribed and expreſſed by parliament. 
So was it of the authority of the Juſtices of 
Wales in the ſtatute of 34. mentioned, becauſe 
there are many ordinances de novo concerning 
them ; ſo that it was a new erection, and not a 
confirmation of them. | 


Tuus have I in confutation of their reaſons, 


greatly, as I conceive, confirmed our own, as it 


were with new matter; for moſt of that, they 


have ſaid, made for us. But as I am willing to 
clear your judgments in taking away the objec- 
tions; ſo I muſt farther pray in aid of your me- 
mory for thoſe things, which we have ſaid; 
whereunto they have offered no manner of anſwer; 
for unto all our proofs which we made, touch- 
ing the intent of the ſtatute, which they grant to 
be the ſpirit and life of this queſtion, they ſaid 
nothing: as not a word to this: That otherwiſe 
the word marches in the ſtatute ſhould be idle or 
ſuperfluous, not a word to this : 'That the ftatute 
doth always omit the word marches in things, that 
concern only Wales, not a word to this : That the 
ſtatute did not mean to innovate but to ratify, 
and therefore if the ſhires were in before, they 
are in ſtill : not a word to the reaſon of the com- 
mixed government, as that it was neceſſary for 
the reclaiming of Wales to have them conjoyn'd 
with the ſhires ; that it was neceſſary for com- 
merce and contracts, and properly for the eaſe of 
the ſubje&s of 7/ales againſt the inhabitants of 
the ſhires ; that it was not probable that the par- 


liament meant the Prince ſhould have no juriſ- 


diction civil in thar place, where he kept his houſe. 


| To all theſe things, which we eſteem the weigh- 


teſt, there is altum filentium, after the manner of 
children that skip over, where they cannot ſpell. 
Pg: Now 
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Now to paſs from the intent of the word; 
firſt, I will examine the proofs they have brought 
that the word was uſed in their ſenſe after the 
ſtatute 29. and 34. then I will conſider what is 
gained, if they ſhould prove ſo much ; and laſtly, 
I will briefly ſtate our own proofs, touching the 
uſe of the word. 5 

Fox the firſt, it hath been ſaid, that whereas 


1 called the uſe of the word marches after the 


ſtatute of 247. but a little chime, at moſt of an 
old word, which ſoon after vaniſhed, they will 
now ring us a peal of ſtatutes to prove it; but if 
it be a peal, I am ſure it is a peal of bells, and 
not a peal of ſhot: for it clatters, but it doth 
not ſtrike : for, of all that catalogue of ſtatutes I 


+ find ſcarcely one, ſave thoſe that were anſwered 
in my former argument; but we may with as good 


reaſon affirm in every of them the word marches 
to be meant of the counties marches, as they can 
of the lordſhips marchers ; for to begin upwards. 

TE ſtatute 39 Eliz. for the repair of Wilton- 
Bridge no doubt doth mean the word marches for 
the counties; for the bridge itſelf is in Hereford- 
ſhire, and the ſtatute impoſeth the charge of re- 
paration upon Herefordſhire by compulſory means, 
and permitteth benevolence to be taken in Wales, 
and the marches ; who doubts, but this meant of 
the other three ſhires, which have far greater uſe 


of the bridge than the remote counties of ales? 


For the ſtatute 5 Eliz. it concerning perjury, 
it hath a provifo, that it ſhall not be prejudicial 
to the council of the marches for- puniſhing of 
perjury ; who can doubt, but that here marches 
is meant of the ſhires, confidering the perju- 
ries committed in them have been puniſhed in 
that court as well as in Wales © 
Fox 2 Ed. VI. and the clauſe therein for re- 
ſtraining tithes of marriage portions in Wales and 
the marches, why ſhould it not be meant of coun- 
ties? Par if any ſuch cuſtoms had crept and in- 
| * croached 
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'THE Junisbicriox OF THE MARcHES. . 
d; croached into the body of the ſhires out of the 


ght lordſhips marchers, no doubt the ſtatute meant to 


the reſtrain them as well there, as in the other places. 
is Anp ſo for the ſtatute of 32 H. VIII. which 
ly, MW ordains that the benefit of that ſtatute for diſtreſs 
the to be had by executors, ſhould not extend to any 


lordſhip in Hales, or the marches of the ſame 


eas where are paid, becauſe that imports a 
the general releaſe ; what abſurdity is there, if there 
an the marches be meant for the whole ſhires? For 


vill if any ſuch cuſtom had ſpread, ſo far the reaſon 


rt if of the ſtatute is alike. 
and As for the ſtatutes of 37 H. VIII. and 4 Ed. 
oth M VI. for the making and appointing of the cuſtos 
5 | Wl rotulorum, there the word marches muſt needs be 
red taken for limits, according to the etymology and 
derivation ; for the words refer not to Hales, but 
are thus within England and Wales, and other the 
King's dominions, marches and territories, that is 
limits and territories ; ſo as I ſee no reaſon, but I 
may truly maintain my former aſſertion, that af- 
ter the lordſhips marchers were extin& by the 
ſtatute of 27. the name alſo of marches was diſ- 
continued, and rarely if ever uſed in that ſenſe. 
Bur if it ſhould be granted that it was now 
and then uſed in that ſenſe, it helps them little ; 
for firſt it is clear that the legal uſe of ir is gone, 
when the thing was extinct, for nomen eſt rei 
nomen; ſo it remains but abuſive, as if one ſhall 
call Guletta Carthage, becauſe it was once Car- 
thage; and next, if the word ſhould have both 
ſenſes, and that we admit an equivocation, yet we 


is ſoon caſt. 
Yer one thing I will note more, and that is that 
there is a certain confuſion of tongues on the other 


what they would have to be meant by the word 
marches; for one while they ſay it is meant for 
the lordſhips marchers generally ; another _ 
Shs | they 
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they ſay that it is meant for the inward marches 


on Wajes ſide only; and now at laſt they are dri- 


ven to a poor ſhift, that there ſnould be left ſome 


little lordſhip marcher in the deck, as caſus omiſſus, 


not annexed at all to any county; but if they 


would have the ſtatute ſatisfied upon that only, 
EF ſay no more to them, but aguila non tapit 
muſcas. V | DI 

Now I wil} briefly remember unto you the 
ſtare of our proofs of the word. 

FIRST, according to the laws of ſpeech we 
prove it by the etymology or derivation, becauſe 
march is the Saxon word for limit, and marchis is 


comes limitaneus; this is the opinion of Camder 


and others. | i 

NEx T we prove the uſe of the word in the 
like caſe to be for counties, by the example of 
the marches of Scotland ; for as it is prettily ſaid 
in Walker's caſe by Gaudy, if a caſe have no cou- 
fin, it is a fign it is a baſtard, and not legitimate; 
therefore we have ſhewed you a couſin, or rather 
a brother here within our own iſland of the like 
uſe of the word. And whereas a great matter 
was made that the now middle ſhires were never 
called the marches of Scotland, but the marches 
of England againſt Scotland, or upon Scotland, it was 
firſt anſwered that that made no difference ; be- 
cauſe ſometimes the marches take their name of 
the inward country, and ſometimes of the out- 
country: ſo that it is but #nc/uſrve and excluſive; 


as for example, that which we call in vulgar ſpeech 


this day fortnight excluding the day, that the Jaw 
calls quudena including the day; and ſo lkewile, 
who will make a difference between the banks of 
the ſea, and the banks againſt the ſea, or upon 
ſea ? But now to remove all ſcruple, we ſhew 
them Littleton in his chapter of grand ſerjeanty, 
where he faith, there is a tenure by. Gornage in 
the marches of Scotland; and we ſhew them like- 


wiſe the ſtatute of 25 Ed. III. of labourers, 


TRE JurISDICTION OF THE MARCHES, 
where they are alſo called the marches of Srgt= 
land. %% nog 

Trex we ſhew ſome number of bills exhibited 
to the council there before the ſtatute, where the 
plaintiffs have the addition of place confeſſed 
within the bodies of the ſhires, and no lord- 
ſhips marchers, and yet are laid to be in the 
marches. | | 

Txen we ſhew diverſe accounts of andifors 
in the Duchy from H. IV. downwards, where 
the indorſement is in marchiis Wallie, and the 
contents are poſſeſſions only of Hereford and Glo- 
cefterſhire (for in Shropſhire and Worceſterſbire the 


Duchy hath no lands) and whereas they would 


put it off with a cuzque in ſua arte credendum, they 
would believe them, if it were in matter of ac- 
counts; we do not allege them as auditors, but 
as thoſe as ſpeak Fngliſh to prove the common 
uſe of the word, I5quendum ut vulgus. 

Wx ſhew likewiſe an ancient record of a pa- 
tent to Harbert in 15 E. IV. where Kilpeck is laid 
to be in com. Hereford in marchiis IWalliz ; and 
laſtly, we ſhew again the ſtatute of 27 E. III. 
where proviſion is made, that men ſhall labour in 
the ſummer, where they dwell in the winter; and 
there is an exceprion of the people of the coun- 
ties of Stafford and Lancaſhire, &c. and of the 


marches of Wales and Scotland; where it is moſt 


plain, that the marches of Wales are meant for 
counties, becauſe they are coupled both with 
Stafford and Lancaſhire, which are counties, and 
with the marches of Scotland which are likewiſe 
counties : and as it is informed, the labourers of 
thoſe four ſhires do come forth of their ſhires, 
= are known by the name of Cokers to this 
ay. . 
To this we add two things, which are worthy 
conſideration; the one that there is no reaſon to 
put us to the proof of the uſe of this word mar- 
ebes ſixty years ago, conſidering that uſage penn 
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TRE Jvrspiction or THE MARCRHRS. 
for us; the other that there ought not to be re- 
quired of us to ſhew ſo frequent an uſe of the 
word marches of ancient time in our ſenſe, as 
they ſhewed in theirs, becauſe there was not the 
like occaſion : for when a lordſhip marcher was 
mentioned, it was of neceſſity to lay it in the 
marches, becauſe they were out of all counties; 
but when land is mentioned in any of thefe coun- 


ties, it is ſuperfluous to add in the marches ; fo as 


there was no occaſion to uſe the word marches, 
but either for a more brief and compendious 
ſpeech to avoid the naming of the four ſhires, as 
it is in the ſtatute of 25 E. III. and in the indorſe- 
ment of accounts, or to give a court cognizance 
and juriſdiction, as in the bills of complaint, or 
ex abundanti, as in the record of Kilpecł. 
THERE reſteth the third main part, whereby 
they endeavour to weaken and extenuate the 
proofs, which we offer touching practice and poſ- 
ſeſſion, wherein they allege five things. | 
FIRST, that Briſtol was in until 7 Eliz. and 


then exempted. 


SECONDLY, that Cheſhire was in until 11 Eliz. 
and then went out. 8 
Tulxpr x, they allege certain words in the in- 
ſtructions to Cholmley vice-preſident in 11 Elz. 
at which time the ſhires were firſt comprehended 
in the inſtructions by name, and in theſe words 
annexed by our commiſſion: whereupon they would 


infer that they were not brought in the ſtatute, 


but only came in by inſtructions, and do imagine 
that when Cheſhire went out, they came in. 
FouxTELY, they ſay, that the intermeddling 
with thoſe four ſhires before the ſtatute was but 
an uſurpation and toleration rather than any law- 
ful and ſettled juriſdiction ; and it was compared 
to that, which is done by the judges in their cir- 
cuits, who end many cauſes upon petitions. 
FirTHLY, they allege Sir John Mullen's caſe, 


where it is ſaid conſuetudo nom præjudicat 2 
: | HERE 
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 TxexE was moved alſo, though it were not by 
the council, bur from the judges themſelves, as 
an extenuation, or at leaſt an obſcuring of the 
proofs of the uſage and practice, in that we ſhew 
forth no inſtructions from 17 H. VIII. to 1 
Marie. „ | 
To theſe fix points I will give anſwer, and as 
I conceive with ſatisfaction. | | | 
Fox Briftoll I ſay, it teacheth them the right 


way, if they can follow it; for Briſtoll was not 


exempred by any opinion of law, but was left 
out of the inſtructions upon ſupplication made 
to the Queen. 
Fon Cheſhire we have anſwered it before, that 
the reaſon was, becauſe it was not probable that 
the ſtatute meant to make that ſhire ſubject ro the 
juriſdiction of that council, conſidering it was not 
ſubject to the high courts at /efminſter, in regard 
it was a county Palatine. And whereas they ſaid, 
that ſo was Flintſhire too, it matcheth not, becauſe 
Hint ſuire is named in the ſtatute for one of th 
twelve ſnires of Wales. N 
Wu ſhewed you likewiſe effectual differences 
between Cheſhire and theſe other ſhires; for that 
Cheſhire hath a chancery in itſelf, and over Che- 


| ſhire the Princes claim juriſdiction, as earl of 


Chefter; to all which you reply nothing. 
TukRETORE I will add this only, that Cheſhire 
vent out ſecundo flumine, with the good will of the 


| ſtate; and this is ſought to be evicted adverſo flu- 


mine, croſs the ſtate; and as they have opinion 
of four judges for the excluding of Cheſhire, ſo 


we have the opinions of two great learned men, 


Gerrard and Bromley for the including of Worcefier ; 
whoſe opinions, conſidering it was but matter of 
opinion, and came not judicially in queſtion, are 
not inferior to any two of the other; but we ſay 
that there is no oppoſition or repugnancy between 
them, but both may ſtand. 
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Fox Cholmlies inſtructions, the words may well 
ſtand, that thoſe ſhires are annexed by commiſſion ; 
for the King's commiſſion or inſtructions (for thoſe 
words are commonly confounded) muſt co-operate 
with the ſtature, or elſe they cannot be annexed. 
But for that conceit that they ſhould come in but 
in 11. when Cheſhire went out, no man that is in 
his wits can be of that opinion, if he mark it: 
for we ſee that the town of Gloceſter, &c. is na- 
med in the inſtructions of 1 Mar. and no man I 
am ſure will think that Glocefter town ſhould be 
in, and Glofterſhire out. | 
Fox the conceit that they had but Juri ſdictio- 
nem precariam, the preſidents ſnew plainly the 
contrary ; for they had coercion, and they did 
fine and impriſon, which the judges do not upon 
petitions; and beſides, they muſt remember that 
many of our preſidents, which we did ſhew forth, 
were not of ſuits originally commenced there, but 
of ſuits remanded from hence out of the King's 
courts, as to their proper juriſdiction. 

Fox Sir Fohn Mullen's caſe, the rule is plain 
and ſound, that where the law appears contrary, 
uſage cannot controul law, which doth not at all 
infringe the rule of optima legum interpres conſue- 
tudo; for uſage may expound law, though it can- 
not over-rule law. | | 

Bur of the other fide I could ſhew you many 
caſes, where ſtatutes have been expounded di- 
realy againſt their expreſs letter to uphold preſi- 
dents and uſage; as 2, 3 Phil. & Mar. upon the 
ſtatute of Heſtminſter, that ordained that the 
Judges coram quibus formatum erit appellum ſhall 
enquire of the damages, and yet the law ruled 
that it ſhall be enquired before the judges of 1 
prius. And the great reverence given to preſi- 
dents, appeareth in 39 H. VI. 3 E. IV. anda 
number of other books; and the difference is ex- 
ceedingly well taken in Slade's caſe, Coke's reports 
4. that is, where the uſage runs but . 
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clerks, and where it is in the eye and notice of 
the judge; for there it ſhall be preſumed, ſaith 
the book, that if the law were otherwiſe than the 
uſage hath gone; that either the counſel or the 
parties would have excepted to it, or the judges 
ex officio would have diſcerned of it, and found 


it; and we have ready for you a kalendar of 
judges more than fit at this table, that have ex- 


erciſed juriſdiction over the ſhires in that county. 
As for exception, touching the want of certain 


inſtructions, I could wiſh we had them ; bur the 


want of them, in my underſtanding, obſcureth 
the caſe little. For let me obſerve unto you, thar 


we have three forms of inſtructions concerning 


theſe ſhires extant ; the firſt names them not ex- 
preſly, but by reference it doth, viz. that they 
ſhall hear and determine, Ec. within any the 
places or counties within any of their commiſſions; 
and we have one of the commiſhons, wherein 
they were named; ſo as upon the matter they are 
named. And of this form is the ancient inſtruc- 
tions before the ſtatute 17 H. VIII. when the 
Princeſs Mary went down. 

Tre ſecond form of inſtructions go farther, 
for they have the towns, and exempted places 
within the counties named, with fanquam as well 
within the city of Gloceſter, the liberties of the 
Duchy of Lancaſter, &c. as within any of the 
counties of any of their commiſſions, which clear- 
ly admits the counties to be in before. And of 
this form are the inſtructions x Mariæ, and ſo 
long until 11 Eliz. 

Anv the third form, which hath been continu- 
ed ever ſince, hath the ſhires comprehended by 
name, Now it is not to be thought, but the in- 
ſtructions which are wanting, are according to 
one of theſe three forms, which are extant. Take 
even your choice, for any of them will ſerve to 
prove that the practice there was ever authori- 
zed by the inſtructions here; and ſo upon the 

| 9 3 | whole 
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whole matter, I pray report to be made to his 
Majeſty, that the preſident and the council hath 


juriſdiction according to his inſtructions, over the 
four ſhires, by the true conſtruction of the ſta- 


tute of 34 H. VIII. 


A draught of an act againſt an uſu- 
rious {ſhift of gain, in delivering 
of commodities inſtead of money; 
made by the lord chancellor Ba- 
con, tound amongſt his lordſhip's 
papers by Dr. Rawley, and recom- 
mended by him to be publiſhed. 


H EREAS it is an uſual practice, to the 


undoing and overthrowing many young gentle- 
men, and others, that whe men are in neceſſity, 
and deſire to borrow money, they are anſwered, that 
money cannot be had, but that they may have commo- 
dities fold unto them upon credit, whereof they may 
make money as they can: in which courſe it eve 
comes to paſs, not only that ſuch commodities are 
bought at extreme high rates, and ſold again far un- 
der foot to a double loſs; but alſo that the party 
which is to borrow, is wrapp'd in bonds and counter- 


bonds; ſo that upon alittle money which he rec eit eil, 
he is ſubject to penalties and ſuits of great value. 
BE it therefore enacted by the authority of this 


preſent parliament, that if any man after forty days, 
from the end of this preſent ſeſſion of parliament 0 
be accounted, ſhall ſell in groſs ſale any quantity of 
Wares or commodities unto ſuch a one as is no —_ 


ORDñINAN CES In CHAN CERT. 


ths ler, chapman, or known broker of the ſame commso- 
th dities, and knowing that it is bought to be ſold a- 
he gain, to help and furniſh any perſon that tradeth not 
in the ſame commodity with money, be ſhall be with- 
out all remedy by law, cuſtom, or decree, or other- 
' wiſe to recover or demand any ſatisfattion for the 
ſaid wares or commodities, what aſſurance ſoever he 
ſhall have by bond, ſurety, pawn or promiſe of the 
party, or any other in bis behalf. Aud that all 
bonds and aſſurances whatſoever made for that pur- 
poſe directly or indiretly, ſhall be utterly void. 

AND be it farther enacted by the authority afore- 
ſaid, that every perſon, which ſhall after the time 
aforeſaid be ufed or employed as a broker, mean or 
procurer, for the taking up of ſuch commodities, ſhall 
forfeit for every ſuch offence the ſum of one hundred = 
pounds, the ſame to be, &c. and ſhall be farther | 
puniſhed by fix months impriſonment, without bail or i 
mainpriſe, and by the pillory. 


— 


ORDINANCES 
- 6:44 2 at NN — 
By the Lord Chancellor BACON, 


Fir the better and more regular adminiſtra- 
tion of juſtice in the chancery, to be daily 
obſerved, ſavins the prerogative of the 
COUTT. | | 


b O decree mall be reverſed, altered, Or Decrees. | 
explained, being once under the great 
ſeal, but upon bill of review; and no 


bill of review ſhall be admitted, except it con- 
TS —_ tain 
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tain either error in law, appearing in the body 
of the decree, without farther examination of 
matters in fact, or ſome new matter which hath 
riſen in time after the decree, and not any new 

proof which might have been uſed when the de- 
cree was made: nevertheleſs upon new proof, that 
is come to light after the decree made, and could 
not poſſibly have been uſed at the time, when the 
decree paſſed, a bill of review may be grounded by 
the ſpecial licenſe of the court, and not otherwiſe.” 
2. IN cafe of miſcaſting (being a matter de- 

monſtrative) a decree may be explained, and re- 
conciled by an order without a bill of review; 
not underſtanding by miſcaſting any pretended 


miſrating or miſvaluing, but only error in the en 
auditing or numbering. gr 

3. No bill of review ſhall be admitted, or any or 
other new bill to change matter decreed, except te! 


the decree be firſt obeyed and performed ; as if ch 
it be for land, that the poſſeſſion be yielded; if it ex 


be for money, that the money be paid; if it be for ſpe 
evidences, that the evidences be brought in; and 
ſo in other caſes which ſtand upon the ſtrength of 


of the decree alone, 
4. Bor if any act be decreed to be done which c01 


extinguiſheth the parties right at the common pe 
law, as making of aſſurance or releaſe, acknow- ſer 
ledging ſatisfaction, cancelling of bonds, or evi- the 
dences, and the like; thoſe parts of the decree up 
are to be ſpared until the bill of review be de- mi 
termined; but ſuch ſparing is to be warranted by tio 
publick order made in court, | | caſ 
F. No bill of reyiew ſhall be put in, except the put 
party that prefers it enter into recognizance with 1 
ſureties for ſatisfying of coſts and damages for of 
the delay, if it be found againſt him. dec 
6. No decrees ſhall be made upon pretence of are 
equity, againſt the expreſs proviſion of an act of WW par 
parliament : nevertheleſs if the conſtruction of tim 


ſuch att of parliament hath for a time gone one of 


way 
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way in general opinion and reputation, and af- 


ter by a later judgment hath been controlled, 
then relief may be given upon matter of equity, 
for caſes ariſing before the ſaid judgment, becauſe 


the ſubject was in no default. 


J. IMPRISONMENT for breach of a decree is in 
nature of an execution, and therefore the cuſtody 
6ught to be ſtraight, and the party not to have 
any liberty to go abroad, but by ſpecial licenſe 
of the lord chancellor ; but no cloſe impriſonment 
js to be, but by expreſs order for wilful and ex- 


traordinary contempts and diſobedience, as hath 


been uſed, 

8. In caſe of enormous and obſtinate diſobedi- 
ence in breach of a decree, an injunction is to be 
granted ſub pæna of a ſum ; and upon affidavit, 
or other ſufficient proof, of perſiſting in con- 
tempt, fines are to be pronounced by the lord 
chancellor in open court, and the ſame to be 
extracted down into the hamper if cauſe be, by a 
ſpecial order. | | 

9. In caſe of a decree made for the poſſeſſion 
of land, a writ of execution goeth forth ; and if 
that be diſobeyed, then proceſs of contempt ac- 
cording to the courſe of the court againſt the 
perſon to commiſſion of rebellion; and then a 


ſerjeant at arms by ſpecial warrant, and in caſe 


the ſerjeant at arms cannot find him, or be reſiſted 


upon the coming in of the party, and his com- 


mitment, if he perſiſt in diſobedience, an injunc- 
tion is to be granted for the poſſeſſion; and in 
caſe that alſo be diſobeyed, then a commiſſion to 
put him in poſſeſſion. 


10. Wars the party is committed for breach 


of a decree, he is not to be enlarged until the 
decree be fully performed in all things, which 
are to be done preſently. But if there be other 
parts of the decree to be performed at days, or 


times to come, then he may be enlarged by order 
of court, upon recognizance, with ſureties to be 


pur 
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put in for the performance de futuro, otherwiſe i 1, 
WORST | To ſo 

11. Wrexe cauſes come to a hearing in court, ci 
no decree bindeth any perſon who was not ſerved ; 
with proceſs ad audiendum judicium, according to 1 


the courſe of the court, or did appear in perſon 
court... | 8 

12. No decree bindeth any that cometh in I th 
bona fide, by conveyance from the defendant be- ¶ bu 
fore the bill exhibited, and is made no party, tie 

neither by bill nor order: but where he comes in ¶ it 
pendente lite, and while the ſuit is in full proſecu- 
tion, and without any colour of allowance or pri- af 
vity of the court, there regularly the decree ſp 
bindeth ; but if there were any intermiſſion of MW m. 
ſuit, or the court made acquainted with the con- 
veyance, the court is to give order upon the ſpe- 
cial matter according to juſtice. . 

13. WRERE cauſes are diſmiſſed upon full hear- 
ing, and the diſmiſſion ſigned by the lord chan- 
cellor, ſuch cauſes ſhall not be retained again, nor 
new bill admitted, except it be upon new mat- 
ter, like to the caſe of the bill of review. 

14. IN caſe of other diſmiſions, which are not 
upon hearing of the cauſe, if any new bill be 
brought, the diſmiſſion is to be pleaded; and after 
reference and report of the contents of both ſuits, 
and conſideration taken of the cauſes of the for- 
mer diſmiſſion, the court ſhall rule the retaining 
or diſmiſſing of the new bill according to juſtice, 
and the nature of the caſe. 

15. ALL ſuits grounded upon wills nuncup#- 
tive, leaſes parol, or upon long leaſes, that tend 
to the defacing of the King's tenures, for the eſta- 
bliſhing of perpetuities, or grounded upon remain- f 
ders put into the crown, to defeat purchaſers; o, be 
for brokage or rewards to make marriages; fur 
for bargains at play and wagers; or for bargain ter 
for offices contrary to the ſtatute of 2 Edw. VI of 
or for contracts upon uſury or ſimony, are — the 
| | - 1900 
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larly to be diſmiſſed upon motion, if they be the 
ſole effect of the bill; and if there be no ſpecial 
circumſtances to move the court to allow them a 
proceeding, and all ſuits under the value of ten 
pounds, are regularly to be diſmiſſed. | 

16. DisMissIoNs are properly to be prayed, 
and had, either upon hearing, or upon plea unto 
the bill, when the cauſe comes firſt into the court ; 
but diſmiſſions are not to be prayed after the par- 
ties have been at charges of, examination, except 
it be upon ſpecial cauſe. 

17. Ir the plaintiff diſcontinue by proſecution, 


after all the defendants have anſwered above the 


ſpace of one whole term, the cauſe is to be diſ- 
miſſed of courſe without any motion ; but after 
replication put in, no cauſe is to be diſmiſſed 
without motion and order of the court. 


18. DovsLe vexation is not to be admitted; 


but if the party ſue for the ſame cauſe at com- 
mon law, and in chancery, he is to have a day 
given to make his election where he will proceed, 
and in default of ſuch election to be diſmiſſed. 
19. WaerE cauſes are removed by ſpecial cer- 
tiorari upon a bill, containing matter of equity, 
the plaintiff is, upon receipt of his writ, to put 
in bond to prove his ſuggeſtion within fourteen 
days after the receipt, which if he do not prove, 
then upon certificate from either of the examiners 
preſented to the lord chancellor, the cauſe ſhall 
be diſmiſſed with coſts, and a procedendo to be 
granted. | 8 ; | 
20. No injunction of any nature ſhall be grant- 
ed, revived, diſſolved, or ſtayed upon any pri- 
vate petition. TY : | 
21. No injunction to ſtay ſuits at the law ſhall 
be granted upon priority of ſuit only, or upon 


. furmiſe of the plaintiff's bill only; but upon mat- 
ter confeſſed in the defendant's anſwer, or matter 


of record, or writing plainly appearing, or when 
the defendant is in contempt for not anſwering, 
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or that the debt deſired to be ſtayed appeareth 
to be old, and hath ſlept long, or the creditor 


or the debtor hath been dead ſome good time be- gr 
fore the ſuir brought. Al 


22. Wutret the defendant appears not, but for 
fits an attachment; or when he doth appear, and © 
departs without anſwer, and is under attachment ws 
for not anſwering ; or when he takes oath, he can. M 
not anſwer without ſight of evidences in the coun- 15 
try; or where after anſwer he ſues at common ns 
law by attorney, and abſents himſelf beyond ſea; 1 
in theſe caſes an injunction is to be granted for the hin 
ſtay of all ſuits at the common law, until the party I the 
anſwer or appear in perſon in court, and the court F 
give farther order: but nevertheleſs upon anſwer 1 
put in, if there be no motion made the ſame term, ale 
or the next general ſeal after the term, to continue gra 


the injunction in regard of the inſufficiency of the 
anſwer put in, or in regard of the matter con- hig 
feſſed in the anſwer, then the injunction to die | 


and diſſolve without any ſpecial order. — 
23. IN the caſe aforeſaid, where an injunction * 


is to be granted for ſtay of ſuits at the common WW | + 
law, if the like ſuit be in the chancery, either 


by ſcire facias, or privilege, or Engliſh bill, then red 
the ſuit is to be ſtayed by order of the court, as i 
it is in other courts by injunction, for that the paid 
court cannot enjoin itſelf. | 3 
24. WHERE an injunction hath been obtained WW ſtrat 
for ſtay of ſuits, and no proſecution is had for I +. . 
the ſpace of three terms, the injunction is to fall 11 
of itſelf without farther motion. 5 Werz 
25. WuxxE a bill comes in after an arreſt at I cour. 
the common law for a debt, no injunction fhall ruptc 
be granted without bringing the principal money BW prefe 
into court, except there appear in the defendants WW tions 
anſwer, or by ſight of writings, plain matter tend 12 
ing to diſcharge the debt in equity: but if an hath 
in junction be awarded and diſobeyed, in that king 


caſe no money ſhall be brought in, or depoſited 
in regard of the contempt. 26. IN- 
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26. InjuncTtions for poſſeſſion are not to be 
granted before a decree, but where the poſſeſſion 
hath continued by the ſpace of three years, be- 
fore the bill exhibited, and upon the ſame title; 
and not upon any title by leaſe, or otherwiſe de- 
termined. | | Pp 

27. In caſe where the defendant fits all the 


- proceſs of contempt, and cannot be found by the 


{erjeant at arms, or reſiſts the ſerjeant, or makes 
reſcue, a ſequeſtration ſhall be granted of the 
land in queſtion ; and if the defendant render not 
himſelf within the year, then an injunction for 
the poſſeſſion. | | 

28. IN JN cTTONS againſt felling of timber, 
ploughing up of ancient paſtures, or for the 
maintaining of incloſures, or the like, ſhall be 
granted according to the circumſtances of the 
caſe; but not in caſe where the defendant upon 
his anſwer claimeth an eſtate of inheritance, ex- 
cept it be where he claimeth the land in truſt, or 
upon ſome other ſpecial ground. | 

29. No ſequeſtration ſhall be granted but of Sequeftrations. 
lands, leaſes, or goods in queſtion, and not of...... 
25 other lands or goods, not contained in tze 

30. WüERE a decree is made for rent to be 
paid out of land, or a ſum of money to be le- 
vied out of the profits of land, there a ſeque- 
{tration of the ſame lands being in the defendant's 
hands may be granted. 

31. WuEkRE the decrees of the provincial coun- 
ſel, or of the court of requeſts, or the Queen's 
court, are by continuancy or other means inter- 
rupted ; there the court of chancery upon a bill 
preferred for corroborations of the ſame juriſdic- 
tions, decrees, and ſentences, ſhall give remedy. 

32. Wurxe any cauſe comes to a hearing that 
hath been formerly decreed in any other of the 
King's courts of juſtice at Weſtminſter, ſuch de- 

EI | | : cree 
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«| _ cree ſhall be firſt read, and then to proceed to 
the reſt of the evidence on both ſides. 
33. SvuxTs after judgment may be admitted ac. 


Tous after 
u ment. x . 1 2 
os kb cording to the ancient cuſtom of the chancery, 


and the late royal deciſion of his Majeſty, of 
record after ſolemn and great deliberation : but 
in ſuch ſuits it is ordered, that bond be pur in 
with good ſureties to prove the ſuggeſtions of the 
Hill: ©! 

34. DEcxEEs upon ſuits brought after judgment 
ſhall contain no words ro make void or weaken 
the judgment, but ſhall only corre& the corrupt 
conſcience of the party, and rule him to make 
reſtitution, or perform other acts, according to 
the equity of the caſe. Io 


Orders, and the Office of the REG: 
J 


He. l. ſailuc. 35. TE regiſters are to be ſworn, as hath 
ef nth i: | #7 7; been lately ordered. 
V7. 


7 le, Lie, 36. Tr any order ſhall be made, and the court 
4 ,. not informed of the laſt material order formerly 
7 k PRAC made, no benefit ſhall be taken by ſuch order, 38 


granted by abuſe and ſurreption ; and to that end 
the regiſters ought duly to mention the former 
order in the later. | | 
3. No order ſhall be explained upon any pri 
vate petition but in court as they are made, and 
the regiſter is to ſet down the orders as they 
were pronounced by the court, truly at his peri}, 
without troubling the lord chancellor by any pri- 
vate attending of him to explain his meaning; 
and if any explanation be deſired, it is to be done 
by publick motion, where the other party ma) 

be heard. | | 
38. No draught of any order ſhall be delivered 
by the regiſter to either party, without keeping à 
| a Eh COPY 
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copy by him, to the end that if the order be 


not entered, nevertheleſs the court may be inform- 
ed what was formerly done, and not put to new 


trouble and hearing; and to the end alſo that 


knowledge of orders be not kept back too long 
from either party, but may preſently appear at 
the office. | | 8 55 

39. WurxkE a leaſe hath been debated upon 
hearing of both. parties, and opinion hath been 
delivered by the court, and nevertheleſs the cauſe 


referred to treaty, the regiſters are not to omit 
the opinion of the court, in drawing of the order 
of reference, except the court doth ſpecially de- 


clare that it be entred without any opinion either 


way; in which cafe nevertheleſs the regiſters are 


out of their ſhort note, to draw up ſome more 


full remembrance of that that paſſed in court, to 


inform the court if the cauſe come back and 
cannot be agreed. 

40. TRE regiſters upon ſending of their draught 
unto the counſel of the parties, are not to reſpect 
the interlineations, or alterations of the ſaid: coun- 
ſel (be the ſaid counſel never ſo great,) farther, 
than to put them in remembrance of that which 
was truly. delivered in court, and ſo to conceive 


the order upon their oath and duty, without 


any farther reſpet. 

41. Tux regiſters are to be careful in the pen- 
ning and drawing up of decrees, and ſpecial mat- 
ters of difficulty and weight ; and therefore when 
they preſent the ſame to the lord chancellor, the 
ought to give him underſtanding which are thoſe 
decrees of weight, that they may be read and re- 
viewed before his lordſhip ſign them. 

42. Tax decrees granted at the rolls are to be 


preſented to his lordſhip, with the orders where- 


upon they are drawn, Within two or three days 
after every term. 

ſuits after verdict are to be preſented to his 3 
| IPs 


43. InjuncTrons for poſſeſſion, or for ſtay of 
t 
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ſhip, together with the orders whereupon they 


go forth, that his lordſhip may take conſideration 
of the order before he ſign them. 
8 Wukkk any order upon the ſpecial nature 
of the caſe ſhall be made againſt any of theſe ge- 
neral rules, there the regiſter ſhall plainly and 
expreſly ſet down the particulars, reaſons and 
grounds, moving the court to vary from the ge- 
neral rule. | 
45. No reference upon a demurrer, or queſtion 
touching the juriſdiction of the court, ſhall be 
made to the maſters of the chancery ; but ſuch 
demurrers ſhall be heard and ruled in court, or 
by the lord chancellor himſelf. I 
46. No order ſhall be made for the confirm- 
ing or ratifying of any report without day firſt 
given, by the ſpace of a ee at the leaſt, 
to ſpeak to it in court. 5 | 
47. No reference ſhall be made to atiy maſters 
of the court, or any other commiſſioners to hear 
and determine where the cauſe is gone ſo far as 


to examination of witneſſes, except it be in ſpe- 
cial caſes of parties near in blood, or of extreme 


poverty, or by conſent and general reference of 
the eſtate of cauſe, except it be by conſent of the 
parties to be ſparingly granted. 

43. No report ſhall be reſpected in court, which 
exceedeth the warrant of reference. 

49. Tnx maſters of the court are required not 
to certify the ſtate of any cauſe, as if they would 
make breviate of the evidence on both fides, which 
doth little eaſe the court, but with ſome opinion, 
or otherwiſe in caſe they think it too doubtful to 
give opinion, and lems Er make ſuch ſpecial cer- 
tificate, the cauſe is to go on to a dudicial hear- 
ing, without reſpect had to the ſame. 

50. MarrERS of account, unleſs it be in ver) 
weighty cauſes, are not fit for the court, but to 
be prepared by reference, with this difference ne- 
vertheleſs, that the cauſe comes firſt to a hearing; 


5 — 
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and upon the entrance into a hearing, they may 
receive ſome direction, and be turned over to 
have the accounts conſidered, except both parties 
before a hearing do conſent to a reference of the 
examination of the accounts, to make it more 
ready for a hearing. 

51. Tux like courſe to be taken for the exa- 
mination of court- rolls, upon cuſtoms and copies, 
which ſhall not be referred to any one maſter, 
but to two maſters at the leaſt. Fi 

52. No reference to be made of the inſufficien- 
cy of an anſwer, without ſhewing of ſome par- 
ticular point of the defect, and not upon ſurmiſe 
of the inſufficiency in general. | 

53. Warers a truſt is confeſſed by the defend- 
ant's anſwer there needeth no farther hearing of 
the cauſe, but a reference preſently to be made 
of the account, and ſo to go on to a hearing of 
the accounts. 3 | 

54. In all ſuits where it ſhall appear, upon the 
hearing of the cauſe, that the plaintiff had not 
probabilem cauſam litigandi, he ſhall pay unto the 
defendant his utmoſt coſts, to be aſſeſſed by the 
court, 


5s. Ir any bill, anſwers, replication, or re- Bills, demur- 
rers, anſwers, 


pleadings, and 


joinder ſhall be found of an immoderate length, 
both the party and the council under whoſe hand 
it paſſeth ſhall be fined. ES 
56. Ir there be contained in any bill, anſwer, 
or other pleadings interrogatory, any matter li- 
bellous or ſlanderous againſt any that is not party 
to the ſuit, or againſt ſuch as are parties to the 
ſuit, upon matters impertinent, or in derogation 
of the ſettled authorities of any of his Majeſty's 
courts, ſuch bills, anſwers, pleadings, or interro- 
gatories ſhall be taken off the file and ſuppreſ- 
led, and the parties ſeverally puniſhed by com- 
mitment or ignominy, as ſhall be thought fit for 
the abuſe of the court, and the counſellors at law, 
& | e 13 who 
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been formerly diſmiſſed, or that the plaintiff is 


ther bill depending for the ſame cauſe, or the 
like, and ſuch plea may be put in without oath, 


anſwer be certified ſufficient, the plaintiff is to 


\Y | | | 
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who have ſet their hands, ſhall likewiſe receive 
reproof or puniſhment, if cauſe be. | 6! 
57. DemuxrERs and pleas which tend to dif. h 
charge the ſuit ſhall be heard firſt upon every day 
of orders, that the ſubject may know whether fe 
he ſhall need farther attendance or no. j 
58. A demurrer is properly upon matter de- 
fective, contained in the bill itſelf, and no foreign 
matter; but a plea is of foreign matter to diſ- 
charge or ſtay the ſuir, as that the cauſe hath 


outlawed, or excommunicated ; or there is ano- 


in caſe where the matter of the plea appears up- 
on record ; but if it be any thing that doth not 
popear upon record, the plea muſt be upon 
oath. | 
59. No plea of outlawry ſhall be allowed with- 
out pleading the record /ub pede figilli, nor plea 
of excommunication, Without the ſeal of the or- 
dinary. ff. any . 
60. WukRE any ſuit appeareth upon the bill 
to be of the natures which are regularly to be 
diſmiſſed according to the fifteenth ordinance, 
ſuch matter is to be ſet forth by way of demur- 


rer. 5 rer 
6x. WRERE an anſwer ſhall be certified inſuf-W in 
ficient, the defendant is to pay coſts ; and if a \ 


ſecond anſwer be returned inſufficient, in the MW lint 
points before certified inſufficient, then double wa 


coſts, and upon the third treble coſts, and upon ¶ of 


the fourth quadruple coſts, and then to be com- ten 
mitted alſo until he hath made a perfect anſwer, W wh 
and to be examined upon interrogatives touching WM tak 
the points defective in his anſwer ; but if any 


pay coſts. 
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82. No inſufficient anſwer can be taken hold 
of after replication put in, becauſe it is admitted 
ſufficient by the replication. 
63. AN anſwer to a matter charged as the de- 


fendant's own fact muſt be direct, without ſaying 


it is to his remembrance, or as he believeth, if it 


be laid down within ſeven years before; and if 


the defendant deny the fact, he muſt traverſe it 


directly, and not by way of negative pregnant; 
as if a fact be laid to be done with diverſe cir- 


cumſtances, ' the defendant may not traverſe it 
literally as it is laid in the bill, but muſt traverſe 
the point of ſubſtance; ſo if he be charged with 
the receipt of one hundred pounds, he muſt tra- 
verſe that he hath not received a hundred pounds, 
or any part thereof; and if he have received 
part, he muſt ſet forth what part. 


64. Ir a hearing be prayed upon bill and an- 


ſwer, the anſwer muſt be admitted to be true in 
all points, and a decree ought to be made, but 
upon hearing the anſwer read in court. 

65. WnEkRE no counſel appears for the de- 
fendant at the hearing, and the proceſs appears to 
have been ſerved, the anſwer of ſuch defendant 
is to be read in court. | 

66. No new matter is to be contained in any 


replication, except it be to avoid matter ſet forth 


in the defendant's anſwer. 

67. ALL copies in chancery ſhall contain fifteen 
lines in every ſheet thereof, written orderly and un- 
waſtfully, unto which ſhall be ſubſcribed the name 
of the principal clerk of the office where it is writ- 
ten, or his deputy, for whom he will anſwer, for 
—_ only ſubſcription no fee at all ſhall be 
taken. ; RES 
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68. ALL commiſhons for examination of wit- Commiſſions; 


6 : 2 0 > q a f f ti 
neſſes ſhall be ſuper interr. incluſis only, and no ——— 


return of depoſitions into the court ſhall be re- ous. 
ceived, but ſuch only as ſhall be either compriſed 


id one roll, ſubſcribed with the name of the 
ö | L £4 com- 


71 
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commiſſioners, 'or elſe in diverſe rolls, whereof 
each -one ſhall be ſo ſubſcribed. 
69. Ir both parties join in commiſſions, and 
upon warning given the defendant bring his com- 
miſſioners, but produceth no witneſſes, nor mini- 
ſtreth interrogatories, but after ſeek a new com- 
miſſion, the ſame ſhall not be granted: but ne- 
vertheleſs upon ſome extraordinary excuſe of the 
defendant's default, he may have liberty granted 
by ſpecial order to examine his witneſſes in court 
upon the former interrogatories, giving the plain- 
tiff, or his attorney notice, that he may examine 
alſo if he will. 
50. Tux defendant is not to be examined upon 
interrogatories, except it be in very ſpecial caſes, 
by expreſs order of the court, to ſift out ſome 


fraud or practice pregnantly appearing to the 


court, or otherwiſe upon offer of the plaintiff to 
be concluded by the anſwer of the defendant 


without any liberty to diſprove ſuch anſwer, or 


to impeach him after of perjury. 
71. Decxrts in other courts may be read upon 


hearing withou — the warrant of any ſpecial order: 
0 


but no depoſitlons taken in any other court are 


to be read but by ſpecial order, and regularly the 


court granteth no order for reading of depoſi- 
tions, except it be between the ſame parties, and 
upon the ſame title and cauſe of ſuit. 

52. No examination is to be had of the credit 


of any witneſs but by ſpecial order, which is ſpa- 


ringly to be granted. 

13. Wir NEssESs ſhall not be exalted in per- 
petuam rei memoriam, except it be upon the ground 
of a bill firſt put in, and anſwer thereunto made, 
and the defendant or his attorney made acquaint- 
ed with the names of the witnefles that the plain- 
tiff would have examined, and ſo publication to 
be of ſuch witneſſes with this reſtraint neverthe- 
leſs, that no benefit ſhall be taken of the depoſi- 
tions of ſuch witneſſes, in caſe they may be 
brought 


- 
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brought viv voce upon the trial, but only to be 
uſed in caſe of death before the trial, or age, or 
impotency, or abſence out of the realm at the 
trial. ; 

74. No witneſſes ſhall be examined after publica- Ad informan- 
tion, except it be by conſent, or by ſpecial order, _ co 
ad informandam conſcientiam judicis, and then to 
be brought cloſe ſealed up to the court to peruſe 
or publiſh, as the court ſhall think good. 

75. No affidavit ſhall be taken or admitted by amaavits. 
any maſter of the chancery, tending to the proof 
or diſproof of the title, or matter in queſtion, or 
touching the merits of the cauſe, neither ſhall 
any ſuch matter be colourably inſerted in any 
affidavit for ſerving of proceſs. 

76. No affidavit ſhall be taken againſt affidavit, 
as far as the maſters of the chancery can have 
knowledge ; and if any ſuch be taken, the latter 
affidavit ſhall not be uſed nor read in court. 
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7j. In caſe of contempts granted upon force 


or ill words, upon ſerving of proceſs, or upon 
words of ſcandal of the court, proved by affida- 
vit, the party is forthwith to ſtand committed; 
but for other contempts againſt the orders or de- 
erees of the court In attachment goes for the firſt 
upon affidavit made, and then the party is to te 
examined upon interrogatories, and his examina- 
tion referred; and if upon his examination he 
confeſs matter of contempt, he is to be commit- 
ted; if not, the adverſe party may examine wit- 
neſſes to prove the contempt; and therefore if the 
contempt appear, the party is to be committed; 
but if not, or if the party that purſues the con- 
tempt do fail in putting in interrogatories, or 
other proſecution, or fail in the proof of the 
contempt, then the party charged with the con- 
tempt is to be diſcharged with good coſts. 

78. Trey that are in contempt, ſpecially ſo far 
i proclamation of rebellion, are not to be here, 

| T 3 neither 


Petitions. 
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neither in that ſuit, nor any other, except the 
court of ſpecial grace ſuſpend the contempt. 


79. ImpxISONMENT upon contempt for matters 
paſt, may be diſcharged of grace after ſufficient 


puniſhment, or otherwiſe diſpenſed with: but if 


the impriſonment be for not performance of any 
order of the court in force, they ought not to be 
diſcharged except they firſt obey, but the con- 
tempt may be ſuſpended for a time. 

80. InJoncTIONs, ſequeſtrations, diſmiſſions, 
retainers upon diſmiſſions, or final orders, are not 
to be granted upon petitions 

81. No former order made in court is to be 
altered, croſſed, or explained upon any petition; 


but ſuch orders may be ſtayed upon petition for a 
ſmall ſtay, until the matter may be moved in 


court. 

82. No commiſſion for examination of witneſ- 
ſes ſhall be diſcharged; nor no examinations or 
depoſitions ſhall be ſuppreſſed upon petition, ex- 
cept it be upon point of courſe of the court firſt 
referred to the clerks, and certificate thereupon. 

83. No demur ſhall be over- ruled upon peti- 
tion. . 

84. No ſcire facias ſhall be awarded upon re- 
cognizances not enrolled, nor upon recognizances 
enrolled, unleſs it be upon examination of the re- 
cord with the writ; nor no recognizance ſhall be 
enrolled after the year, except it be upon ſpecial 
order from the lord chancellor. 

85. Nowrit of ne exeat regnum, prohibition, con- 
ſultation, ſtatute of Northampton, certiorari ſpecial, 
or procedendo ſpecial, or certiorari or procedendo ge- 
neral, more than one in the ſame cauſe; habeas chi- 
pus, or corpus cum cauſa vi laica removend', or reſti- 
tution thereupon, de coronatore & viridario eligendo, 
in caſe of a moving de homine repleg. aſſix. or ſpe- 
cial patent, inde balia amovend certiorari ſuber 
Ppræſentationibus fact. coram commiſſariis Seward, 0! 
ag quod dampnum ſhall paſs without warrant _— 


ORDINANCES IN CHANCERY, 
der the lord chancellor's hand, and figned by him, 


fave ſuch writs as ad quod dampnum, as ſhall be 


ſigned by maſter attorney. 


86, Wxirts of privilege are to be reduced to 
a better rule, both for the number of perſons that 
ſhall be privileged, and for the caſe of the pri- 


vilege ; and as for the number it ſhall be ſer down 
by ſchedule: for the caſe it is to be underſtood, 


that beſides parties privileged as attendants upon 
the court, ſuitors and witneſſes are only to have 
privilege, eundo, redeundo, & morando, for their 


neceſſary attendance, and not otherwiſe ; and 
that ſuch writ of privilege diſchargeth only an 
arreſt upon the firſt proceſs, but yet where at 
ſuch times of neceſſary attendance the party is 


taken in execution, it is a contempt to the court, 
and accordingly to be puniſhed. | 


87. No /upplicavit for the good behaviour ſhall 
be granted, but upon articles grounded upon the 
oath of two art the leaſt, or certificate of any one 
juſtice of aſſize, or two juſtices of the peace with 


affidavit, that it is their hands, or by order of 


the ſtar- chamber, or chancery, or other of the 
King's courts. | py 

88. No recognizance of the good behaviour, 
and the peace taken in the country, and certified 
into the petty-bag, ſhall be filed in the year 
without warrant from the lord chancellor. 

89. WRT TS of ne exeat reguum are properly to 
be granted according to the ſuggeſtion of the writ, 
in reſpect of attempts prejudicial to the King 
and ſtate, in which caſe the lord chancellor will 


grant them upon prayer of any the principal ſecre- 


taries without cauſe ſhewing, or upon ſuch infor- 
mation as his lordſhip ſhall think of weight : but 
otherwiſe alſo they may be granted according to 


the practice of long time uſed in caſe of inter- 


lopers in trade, great bankrupts, in whoſe eſtate 


many ſubjects are intereſted, or other caſts that 


4 dcdon- 
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concern multitudes of the King's ſubjects, alfo i in 
caſe of duels and diverſe others. 

90. Arr. writs, certificates, and whatſoever o- 


ther proceſs ret. coram Rege in Canc. mall be 
brought into the chapel of the rolls, within con- 


venient time after the return thereof, and 
ſhall be there filed upon their proper files and 


bundles as they ought to be, except the depoſi- 
tions of witneſſes, which may remain with any 
of the ſix clerks by the ſpace of one year next 
after the cauſe ſhall be determined by decree, or 
otherwiſe be diſmiſſed. 

91. ALL injunctions ſhall be inrolled, or the 
tranſcript filed, to the end that if occaſion be, the 
court may take order to award writs of ſcire facias 
thereupon, as in ancient time hath been uſed. 

92. ALr days given by the court to ſheriffs to 
return their writs, or bring their priſoners upon 
writs of privilege, or otherwiſe between party 
and party ſhall be filed, either in the regi- 
ſter's office, or in the petty-ba 1 
and all recognizances taken to To King's uſe, 
or unto the court, ſhall be duly inrolled * con- 
venient time, with the clerks of the inrollment, 


and kalendars made of them, and the kalendars 


every Michaelmas term to be preſented to the lord 
chancellor. 

93. In caſe of ſuits upon the commiſſions for 
charitable uſes to avoid charge, there ſhall need 
no bill, but only exceptions to the decree, and 
anſwer forthwith to be made thereunto ; and 


thereupon, and upon ſight of the inquiſition, and 


the decree brought unto the lord 'cbancellor by 
the clerk of the petty-bag, his lordſhip, upon pe- 
ruſal thereof, will give order under his hand for 
an abſolute decree to be drawn up. _ 

94. Uyon ſuit for the commiſſion of ſewards, 
the names of thoſe that are deſired to be commiſ- 


ners: are to be preferred to the lord chancellor 
| in 
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in writing; then his lordſhip will ſend the names 
of ſome privy counſellor, lieutenant of the ſhire, 


juſtices of aſſize, being reſident in the parts for 


which the commiſſion is prayed, to conſider of 
them, that they be not put in for private reſpects; 
and upon the return of ſuch opinion, his lordſhip 
will farther order for the commiſſion to paſs. 
95. No new commiſſion of ſewards ſhall be 
granted while the firft is in force, excepr it be 
upon diſcovery of abufe or fault in the firſt com- 
miſſioners, or qtherwiſe upon ſome great or weigh- 
ty ground. SPIE 
96. No petition of bankrupt fhall be granted 
but upon petition firſt exhibited to the lord 
chancellor, together with names prefented, of 
which his lordſhip will take confideration, and 
always fingle ſome learned in the law with the 
reſt; yet ſo as care be taken that the ſame par- 
ties be not too often uſed in commiſſions; and 
likewiſe care is to be taken that bond with good 
ſurety be entered into in two hundred pounds at 
leaſt, to prove him a bankrupt. | 


97. No commiſſion of delegates in any caſe of 
weight ſhall be awarded, but upon petition pre- 
ferred to the lord chancellor, who will name the 
commiſſioners himſelf, to the end they may be 
perſons of convenient quality, having regard to 
the weight of the cauſe, and the dignity of the 
court from whom the appeal is. 

98. Any man ſhall be admitted to defend in 
forma pauperis upon oath, but for plaintiffs they are 
ordinarily to be referred to the court of requeſts, 
or to the provincial caunſels, if the caſe ariſe in 
the juriſdictions, or to ſome gentlemen in the 
country, except it be in ſome ſpecial caſes of com- 
wiſeration, or potency of the adverſe party. 

99. LIcENSES to collect for lofſes by fire or 
Vater are not to be granted, but upon good cer- 
tificate, and not for decays of ſuretyſhip or debt, 
dr any other caſualties whatſoever ; and they are 

NN ³˙· rarely 
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rarely to be renewed ; and they be to be directed 
unto the county where the loſs did ariſe, if it 
were by fire, and the counties that abut upon ir, 
as the caſe ſhall require; and if it were by ſea, 
then unto the county where the port is, from 
whence the ſhip went, and to ſome counties ad- 
joining. 

100. No exemplification ſhall be made of let. 
ters patent (inter alia) with omiſſion of the ge- 
neral words ; nor of records made void, or can- 
celled ; nor of the decrees of this court not in- 
rolled; nor of depoſitions by parcel ; nor of de- 
poſitions in court, to which the hand of the ex- 
aminer is not ſubſcribed ; nor of records of the 
court not being enrolled or filed ; nor of records 
of any other court, before the ſame be duly cer- 


' tified to this court, and orderly filed here; nor 
of any records upon the fight and examination of 


any copy in paper, but upon fight and examina- 
tion of the original. 

101. Anp becauſe time and experience may 
diſcover ſome of theſe rules to be inconvenient, 
and ſome other to be fit to be added; therefore 
his lordſhip intendeth in any ſuch caſe from time 
to time to publiſh any ſuch revocations or addi- 
tions. | : 
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Being his double Reading to the Honour- 
may able SOCIETY of „ 
jent, | "hat, Fel : | c, „ 
>fore ** AL. 2 , 2 N . 3 . 
time Havr choſen to read upon the law of uſes ** e 
Addi | made 27 H. VIII. a law whereupon the in- 
heritances of this realm are toſſed at this day 
like a ſhip upon the ſea, in ſuch ſort, that it is 
hard to ſay which bark will fink, and which will 
get to the haven; that is to ſay, what eee 
will ſtand good, and what will not, z Whether is 
this any lack or default in the pilots thelt grave 
and learned judges ? But the tides and currents 
of received errors, and unwarranted and abuſive 
experience have been ſo ſtrong, as they were not 
able to keep a right courſe according to the law, 
HEM fo as this ſtatute is in great part as a law made 
in the parliament, held 35 Regine; for in 3y 
Reginæ, by the notable judgment, upon folemn 
arguments of all the judges aſſembled in the ex- 
chequer chamber, in the famous caſe 3 
| 1 Dillon 


ReADING ON THE STATUTE or Usts. 
Dillon and Frayne, concerning an aſſurance by 
Chudley, this law began to be reduced to a true 
and found expoſition, and the falſe and perverted 
expoſition, which had continued for ſo many 
years, _ never countenanced by any rule or 
authority of weight, but only entertained in a 
popular conceit, and in practice at adventure, 
grew to be controlled; ſince which time (as it 
cometh to paſs always upon the firſt reforming of 
inveterate errors) many doubts, and perplexed 
queſtions have riſen, which are not yet reſolved, 
nor the law thereupon ſettled : the conſideration 
whereof moved me to take the occaſion of per- 


forming this particular duty to the houſe, to ſee 


if I could by my travel, bring to a more general 
good of the commonwealth, 0 

HxREIN, though I could not be ignorant of 
the difficulty of matter, which he that taketh in 
hand ſhall ſoon find, or much leſs of my own 
unableneſs, which I had continual ſenſe and 
feeling of; yet becauſe I had more means of ab- 
ſolution than the younger ſorr, and more leiſure 
than the greater ſort, I did think it not impoſh- 
ble to work ſome profitable effect; the rather 
becauſe where an inferior wit is bent and con- 


verſant upon one ſubject, he ſhall many times 


with patience and meditation diſſolve and undo 
many of the knots, which a greater wit diſtract- 
ed with many matters would rather cut in two 
than unknit : And at leaſt if my invention or 
judgment be too barren, or top weak; yet by the 
benefit of other arts, I did hope to diſpoſe or 
digeſt the authorities or opinions, which are in 
caſes of uſe, in ſuch order and method, as they 


' ſhould take light one from another, though they 


took no light from me. And like to the matter 
of my reading ſhall my manner be, for my mean- 


ing is to revive and recontinue the ancient form 


of reading, which you may ſee in Mr. Frowickes, 


ppon the prerogative, and all other readjngs of 
* 5 ancient 
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y ancient time, being of leſs oftentation and more F 
e fruit, than the manner lately accuſtomed; for 9 
d the uſe then was ſubſtantially to expound the | 
* ſtatutes, by grounds and diverſities; as you ſhall , 
r find the reading ſtill to run upon caſe of the J 
a like law, and contrary law; whereof each one all 
e, includes the learning of a difference: and not to 1 
It ſtir conciſe and ſubtile doubts, or to contrive te- 0 
of dious and intricate caſes, whereof all ſaving one 9 
an are buried, and the greater part of that one caſe 8 
d, W which is taken, is commonly nothing to the mat- I! 
on ter in hand; but my labour ſhall be in the an- * 
r. cient courſe, to open the law upon what are 4 


ee doubts, and what not doubts upon this law. 


Expoſitio Statuti. 


T0 expoſition of this ſtatute conſiſts, upon 
the matter without the ſtatutef: upon the 
matter within the ſtatute. [SOUS 

Taxee things, are to be conſidered concerning. 
they ſtatute, and all other ſtatutes, which are CODEC. 
helps and inducements to the right underſtanding EI 
of my ſtatute, and yet are no part of the ſtatute 
itſelf, l 

1. TxE conſideration of the ſtatute at the com- 
mon law. e Ve 

2. Tye conſideration of the miſchief which 
the ſtatute intendeth to redreſs, as alſo any other 
miſchief, which an expoſitor. of the ſtatute this 
way that way may breed. 

3. CExTAIN maxims of the common law, 
touching expoſition of ſtatutes, /Wving therefore 
framed fix diviſions according to the number of 
readings upon the ſtatute itſelf, I have likewiſe N 
divided the matter without the ſtature into ſf + «| 
introductions or diſcourſes, ſo that for every day's N 
reading J have made a triple proviſion. 

I. A PRRTAcE, or introduction. ys 


a 


» Me 
of as SY Che. 


302 RAM of TE Srathre 6+ Usks. 
4 2. A Drvrs rod upon the law itſelf. 


3. A few brief caſes, for exerciſe and argument. A 
The laſt of which I would have forborn, and ft 
according to the ancient manner, you ſhould have 
taken ſome of my points upon my diviſions, one, 
two, or more as you ſhould have thought good ; 
ſave that I had this regard, that the younger ſort 
of the bar were not ſo converſant upon matters ot 
upon the ſtatutes; and for that of I have inter- is 
| laced ſome matters at the common law that are th 
more familiar within the books. Io ve 
1. Txt firſt matter T will diſcourfe unto you, de 
is the nature and definition of an uſe, and its in- th 


ception and progreſſion before the ſtatute. 

2. TE ſecond diſcourſe ſhall be of the ſecond 
ſpring of this tree of uſes ſince the ſtatute. 

3. Txs third diſcourſe ſhall be of the (ſtate 
of the aſſurances of this realm at this day upon 
uſes, and what kind of them is convenient and 
reaſonable, and not fit to be touched, as far as 
ſenſe of law and natural conſtruction of the ſta- 
tute will give leave, and what kind of them is 
= Convenient and meet to be ſuppreſſed. =*_ 

I Txt fourth diſcourſe ſhall be of certain rules 
and expoſitions of laws applied to this preſent 
purpoſe. | | | 

5. Txt fifth diſcourſe ſhall be of the beſt courſe 

to remedy the ſame inconveniences now a foot, 

by conſtruction of the ſtatute, without offering 
violence to the letter or fenfe, = 
6. Tux fixth and. dalt diſcourſe ſhall be of the 
beſt courſe to remedy the ſame inconveniences, 
and to declare the law by act of parliament ; 
which laſt I think, good to reſerve and not to 
publiſh,+. 


Hats wool, THE nature of a uſe is beſt diſcerned by con- 
. +: fidering what it is not, and then what it is; for 
2. it is the nature of all human ſcience and knov- 
ledge to proceed moſt ſafely by negative and ex- 

cluſive, to what is affirmative and incluſive. 
| 4 | FIRST; 


upon a releaſe might well inure,, becauſe of pri- 


Rab ON THE STATUTE or Urs, oz 
F1xsrT, uſe is no right, title, or intereſt in law, 
and therefore maſter attorney who read upon this 

ſtatute ſaid well, that there are but two rights: 


Jus in Re: Jus ad Rem. 


Tre one is an eſtate which is Jus in Re, the 
other a demand which is Fus ad Rem, but a uſe | 
is neither, ſo that in 24 H. VIII. it is ſaid that - © + .- 
the ſaving of the ſtatute of 1 R. III. which ſa= 
veth any right or intereſt of intails, muſt be un- 
derſtood of intails of the poſſeſſion, and not of 
the part 4 the uſe, becauſe a uſe is no right nor _ 
intereſt q Jo again, you ſee Littleton's conceit, that . 
a uſe ſhould amount to a tenancy at will, where- 1 


vity, is controlled by 4 C5 H. IltZand divers .. . 3» Wl 
other books, which ſay that cefty gue uſe is pus? 
75 8 p it Cir Larde : 
niſhable in an aCtion;of treſpaſs towards the feof" 7. 2 is 
fees; only 5 H. V ſeemeth to be at ſome diſ- WARTS 
cord with other boo s, where it is admitted fort. LS . 
law, that if there be ceſty que uſe of an advow + +21 
ſon, and he be out-lawed in a perſonal action, . «> 
the King ſhould have the preſentment, which © *<77</ 


caſe maſter Evans in the argument of Cbudiey HEADPEE, 


S 4. 10. 
caſe did feem to reconcile thus; where cefty que "hg 2 2 
uſe being out-law'd, had preſented in his owWw1W—t5 Ganed 
name, there the King ſhould remove his incum -- 
bent, and no ſuch thing can be collected upon 4 x. wt 
that book ; and therefore I conceive the error 
grew upon this, that becauſe it was generally ... 
thought, that a uſe was but a pernancy of pro 
fits; and then again becauſe the law is, that upon 
outlawries, upon perſonal actions, the King ſhall _. , fr | 


a 


have the pernancy of profits, they took that to be 
one and the ſelf ſame thing which ceſy que uſe had, 
and which the King was intitled unto, which was not 
ſo; for the King had remedy in law for his pernan- 
ey of profits, but ceſty que uſe had none.” The books 
80 farther and ſay, that a uſe is nothing, as in 2 H. 
Fer 3. © 3.4. — SSS —— 
Ads 3 8 | ; XA | 
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VII. Jett fuit port, and counted fur leas for years 
rendring rent, Sc. The defendant pleaded in bar, 
that the plaintiff ibil habuit tempore dimiſſſonis; 
the plaintiff made a ſpecial replication, and ſhew. 
ed that he had an uſe, and ifſue joined upon 
that; wherefore it appeareth, that if he had ta- 


. | ken iſſue upon the defendant's plea, it ſhould have 
been found againſt him. So again in 4 Regiuæ, 

H. —7 in the caſe of the lord Sands, the truth of the 

5 caſe was a fine levied by ceſty que uſe before the 
ſtatute, and this coming in queſtion ſince the ſta- 
tute upon an averment by the plaintiff quod par- 
tes finis nihil Ne it is ſaid that the defend- 


rr ed upon this ſtatute of 27 Heu. VIII. and was 
3 ebe no ore now to be acce ted : but yet it ap- 
fe c. *-pears, that if iſſue had been taken upon the ge- 
4-47 nerxal averment, without the ſpecial matter ſhew- 


4 e, it ſnould have been found for him that took 
x Ftbe averment, becauſe a uſe is nothing. But theſe 
<- wooks are not to be taken generally. or grolly, 
for we ſee in the ſame books, when an uſe is 
+ ..... . Specially alleged, the law taketh knowlege of it; 
bdlaurt the fenſe of it is, that uſe is nothing for which 
remedy is given by the courſe of the common 
law, fo as the law knoweth it, but protects it 
not; and therefore when the queſtion cometh 
whether it hath any being in nature and con- 
6. ; ſcience the law accepteth of it ; and therefore 
Littleton's caſe is good law, that he which hath 
but forty ſhillings Fee-hold in uſe, ſhall be ſworn 
in an inqueſt, for it is ruled ſecundum dominium 
naturale, and not ſecundum dominium legitimum, 
nam natura dominus eſt, quiff fructum ex re perci- 
pit: And ſome doubt if upon ſubſidies and taxes 
cefty que nſe ſhould be valued as an owner: fo 
14 | likewiſe 
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likewiſe if cefy que uſe had reſold his uſe unto the 
feoffee for ſix pound, or contracted with a ſtran- 
ger for the like ſum, there is no doubt but it is 
a good condition or contract whereon to ground 
an action upon the caſe : for money for releaſe 
of a. ſuit in the chancery is a good quid pro guy, 
therefore to conclude, though a uſe be nothing 
in law to yield remedy by courſe of law, yet it 
is ſomewhat in reputation of law and conſcience, 
for that may be ſomewhat in conſcience which is no- 
thing in law, like as that may be ſomething in law 
which is nothing in conſcience; as if the feoffees 
had made a feoffment over in fee, bona fide, upon 
good conſideration, and upon a ſubpœus brought 
againſt them, they pleaded this matter in chancery, 
this had been nothin? in conſcience, not as to diſ- 
charge them oi damages. | 
A SEconD negative fit to be underſtood is, 
that a uſe is no covin, nor is it a colluſion, as 
the word is now uſed; for it is to be noted, that 
where a man doth remove the ſtare and poſſeſſion 
of land, or goods, out of himſelf unto another 
upon truſt, it is either a ſpecial truſt, or a ge- 
neral truſt. 5 Fs | 
Tux ſpecial truſt is either lawful or unlawful. 
Tae ſpecial truſt unlawful, is according to the 
caſe provided for by ancient ſtatutes of the 
profits; as where it is to defraud creditors, or to 
get men to maintain ſuits, or to defeat the te- 
nancy to the præcipe, or the ſtatute of Maptmain, 
or the lords of their wardſhips or the like; and 
thoſe are termed frauds, covins, or colluſions. 
Tur fpecial truſt lawful is, as when I infeoff 
ſome of my friends, becauſe I am to go beyond 
the ſeas, or becauſe J would free the land from 
ſome ſeveral ſtature, or bond which I am to en- 
ter into, or upon intent to be infeoff'd, or in- 
tent to be vouched, and ſo to ſuffer a common 
recovery, or upon intent that the feoffees ſhall 
infeoff over a ſtranger, and infinite the like in- 
. 8 | tents 
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tents and purpoſes, which fall out in mens deal. 


ings and occaſions: and this we call confidence, 
and the books do call them intents ; but where 
the truſt is not ſpecial, nor tranſitory, but gene- 
ral and permanent, there it is a uſe; and there- 
fore theſe three are to be diſtinguiſhed, and not 
confounded by covin, confidence and uſe. 
So as now we are come by negatives to the af. 
firmative, what a uſe is, agreeable to the defini. 
tion in Plowden, 352. Delamer's caſe, where it 
is ſaid : FE OS = 

Us is a truſt repoſed by any perſon in the 
terre-tenant, that he may ſuffer him to take the 
profits, andibe/that\will perform his intent. But 
it is a ſhorter ſpeech to ſay, that = 


F * by 3 . 5 5 3 | | 
eZ th Uſus eft dominium fiduciarium : Uſe is an oy« 


- „ 
* * oP 5 
. % * : * 


ner's life in truſt. 


So that aſus & ſtatus, ſive poſſeſſio, potius dif- 
ferunt ſecundum rationem fori quam ſecundum natu- 
ram rei, for that one of them is in court of law, 
the other in court of conſcience ; and for a truſt 
which is the way to an uſe, it is exceeding well 
defined by a civilian of great underftanding : 


tionem alterius. 


Axp they have a good divifion likewiſe of 
rights. | 


Fides eſt obligatio conſcientiæ unius ad inten- 


Tus precarium: Fus Hduciarium: Jus legili- 
mum. 5 | 
1. A Ricar in courteſy, for the which there 
is no remedy at all. 
2. A Ricur in truſt, for which there is a re- 
medy only but in conſcience, 
3. A Ricur in law. 


85 
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80 much of the nature and definition of an 
uſe. 
Ir followeth to conſider the parts and proper. 
ties of an uſe, wherein by the conſent of all books; 


in 36 of Elizabeth : 
Tur a truſt conſiſteth upon chree parts. 
Tn firſt, that the feoffee will ſuffer the feof- 


1 to take the profits. 


Tax ſecond, that the feoffee upon requeſt of... 
the feoffor, or notice of his will, will execute the_ . 
eſtates to the feoffor, or his heirs, or any other 
by his direCtion. | 

Tux third, that if the feoffee be diſſeiſed, and 
ſo the feoffor diſturbed, the feoffee will re-enter, 

bring an action to re-continue the poſſeſſion, 
> that thoſe three, pernancy of profits, execu- 


tion of eſtates, and defence of the land, are the 


three points of truſt. 

Txz properties of an uſe they are exceeding 

well ſer forth,. by the former juſtice in the ſame 
caſe ; and they be three: 
1. Uszs (faith he) are created by confidence. 
2. PRT by privity, which is nothing elſe 
but a continuance of the confidence without in- 
terruption; and 

3. Ozvtaey and guided by conſcience: either 
by the private confcience of the feoffee; or the 
general conſcience of the realm which is chan- 
cer 75 
Tas two former of which (becauſe they be 
matters more thoroughly beaten, and we ſhall 
have occaſion hereafter to handle them) we will 
not now debate upon : 

Bur the third, we will ſpeak ſomewhat of ; 
both becauſe it is a key to open many of the 
true reaſons, and termings of uſes, and becauſe 
it tendeth to decide our great and principal doubts 
at this wy. | 


- v 2 OOKE | 


A. — 


wy it was diſtinctly delivered by juſtice num, a. e 
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wy u., Chudley's caſe, ſaid ſharply and fitly : I will put 
4 F//-=mever a cafe; but it ſhall be of an uſe, for a uſe 
= in law hath no fellow; meaning, that the learn- 
« ing of, uſes is not to be matched with other learn- 
Foe . eeurl 2.41088 Anderſon, chief juſtice, in the argument 
„. of the ſame caſe, did truly and. profoundly con- 
| troul the vulgar opinion collected upon 5 E, IVA 


Co hr, that there might be poſſe/io. fratris of a uſe>. for 


. C. i. 4. J. the intention of the parties did not ſpecially ap- 
22 Ls: Z+ pear; and therefore the private conceit which 
12.0 /. . Glanvile, juftice, cited in the 42 Reginæ in the 
1 caſe of Corbet, in the common pleas, of one of 
N 2. L. incolus- lun, whom he named not, but ſeemed to 
5 e allow, is not ſound; which was, that a uſe was 
.- but a limitation, and did enſue the nature of a 
2 poſſeſſion. | 
_ Fats very, conceit was ſet on foot in 2 H. VIII. 
in the lord Darcie's caſe, in which time they be- 
gan to heave at uſes; for thereafter the realm had 
many. ages together put in ure the paſſage of 
. uſes by will. They began to argue that an uſe 
was not deviſeable, but that it did enſhte the na- 
ture of the land; and the ſame year. after this 
ſtatute was made ; ſo that this opinion ſeemeth 
ever to be, a prelude and forerunner to an act 
of parliament touching uſes ; and if it be ſo meant 
now, I like it well: but in the mean time the opinion 
itfelf is to be rejected; and becauſe in the ſame 
caſe of Corbet three reverend judges of the court 
of common pleas did deliver and publiſh their 
opinion, though not directly upon the point ad- 
judged, yet obiter as one of the reaſons of their 
judgment, that an uſe of inheritance could not 
be limited to ceaſe; and again, that the limita- 
tion of a new uſe could not be to a ſtranger ; ru- 
ling uſes merely according to the ground of poſ- 
ſeſſion ;; it is worth the labour to — that 
F 2 carn- 


. 5 . COOKE ſollicitor entring into his argument of 


2.4. 2. C. Lo Ahe ſaid that it was NO more Þut that the chancel. * 
1.4. . Co. 2 L. a. lor would conſult with the rules of law, where 


learning. By 3 Hen. VII yo. may collect, that 


that ceſty que uſe in tail having made an aſſurance 


that held the contrary, ſaid, that the common 


| becauſe the law of collateral garranty is a hard 
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if the feoffees 15 bore MS by the common , „ 
law, and an anceſtor collateral of cefty que uſe had ty — 
releaſed unto the diſſeiſor, and his EA mee bad - Led get, 1 
attached upon ceſty que uſe; yet the chancellor 7. 
upon this matter ſhewed, would have no reſpect ? ad tor ing, 1 
unto it, to compel the feoffees to execute the - See hunt. 7 
eſtate unto the diſſeiſor: for there the caſe being 3 5, So 8 


by fine and recovery, and by warranty which . 
deſcend upon his iſſue, two of the judges held, S 
that the uſe is not extinct ; and Bryan and Huſſey, 1 


law is altered by the new ſtatute ; whereby they 
admit, that by the common law that warranty 
will not bind and extinct a right of a uſe, as it 
will do a right of poſſeſſion ; and the reaſon is, 


law, and not to be conſidered in a court of con- 
ſcience. In 5 Edu. IV, it is ſaid, that if geſey 12; 


que tſe_be attainted, quere, who ſhall have the . N.. 
land, For the Jord ſhall not have the land, fo as Fic Gans . 
there the uſe doth not Imitate the poſſeffion ; 1 


and the reaſon is, becauſe the lord hath a rene . | 
by title; for that is nothing to the Subpera, be- Te cd 


cauſe the feoffee's intent was never to advance 


the lord, but only his own blood; and there- 
fore the guzre of the book ariſeth what the truſt 
and confidence of the feoffee did tye him to do, 
as whether he ſhould not ſell the land to the uſe 


| of the feoffee's will, or in Plos uſus ? So favour- 2 A. 


ably they took the intent in thoſe days, as you 
find in 27 H. VI. that if a man had appointed 
his uſe to one for life, the remainder in fee to 
another, and ceſtiy que uſe for life had refuſed, 
becauſe the intent appeared not to advance the 
heir at all, nor him in reverſion, preſently, the 


5 
that 


feoffee ſhould have the eſtate for life of him 


2 


refuſed, ſome ways to the behoof of the feoffor ; 
But to proceed in ſome better order towards 
A 3ͤ%ͤͤ ns: the 


0 
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lte, exam? wn the diſproof of this opinion of limitation, there be 


ung! four points wherein. we will examine the nature 
2 Mes 99 2 uſes. 25 | 


x. Tux raifing of them, 

eee. 2. Tx preſerving of them. 
38. Tus transferring of them. 
4. Tux extinguiſhing of them. 
LOOM rains 1. IN all thefe four, you hall ſee apparently 
Le that uſes ſtand upon their own reaſons, utterly 
A from cafes of poſſeſfion. l N have 
ie cafe ſhewed by men learned in the law, where 
22 Z. alen bee is a 2 and yr there _ a confidera- 
Anion: as for parall, the law adjudgeth it too 
2 / light to give action without b but a 
| 722 —_—— deed ever in law imports a conſideration, becauſe 
= e of the deliberation and ceremony in the confec- 
id ga tion of it: and therefore in 8 Reginæ it is ſolemn- 
| nt, he 7 y argued, that a deed ſhould raiſe an uſe with- 
[wide If 4 out any other conſideration. In the Queen's caſe 
tobe the emnoc deb falſe conſideration, if it be of record, will hurt 
2 Made patent, but want of conſideration doth never 
hurt it; and yet they ſay that a uſe is but a nim- 
ble and light thing; and now contrariwiſe it ſeem- 
eth to be weightier than any thing elfe : for you 
eannot weigh it up to raiſe it, neither by deed, 
nor deed inrolled, without the weight of a con- 
ſideration: but you fhall never find a reaſon of 
this to the world's end, in the law: But it is a 

reaſon of chancery, and it is this : 

. "THAT no court of conſcience will enforce do- 
5 num gratuitum, though the intent appear never ſo 
clearly where it is not executed, or ſufficiently 
paſſed by law; but if money had been paid, and 
ſo a perſon damnified, or that it was for the 
eſtabliſhment of his houſe, then it is a good mat- 
ter in the chancery : fd again I would ſee in the 
law, a caſe where a man ſhall take by a convey- 
ance, be it by deed, livery, or word, that is not 
party to the grant: I do not ſay that the delive- 
ry muſt be to 1 that takes by the deed, for a 


om <ABBR oro Te en 


deed 
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3 
0 deed may be delivered to one man to the uſe of 
e another. Neither do I ſay that he muſt be party 
to the delivery of the deed, for he in the re- 
mainder may take though he be not party: but 
he muſt be party to the words of the grant: here 
again the caſe of the uſe goeth ſing e, and the 
| reaſon is, becauſe a conveyance in uſe is nothing : 
y but a publication of the truſt; and therefore ſo | i 
y as the party truſted be declared, it is not material i 
by to whom the publication. be. So much for the 1 
re raiſing of uſes. Now as to the preſerving of 4 
_ them, | i 


2. THERE is no caſe in the common law, where- , ee, 
in notice ſimply and nakedly is material to make 54 | | 
a covin, or particeps criminis; and therefore if the /* << 1/6 Y 
heir, which is in by deſcent, infeoff one which had Mere of << of- 4h 
notice of the aifſcifin, if he were not a diſſeiſor , wn ti 
de facto, it is nothing: ſo in 33 H. VI. if a feoff- 9. ve @— | 
ment be made upon colluſion, and feoffee makes A 444 — 
a feoffment over upon good conſideration, the-<4/: ; <-17+4n1y i 
colluſion is diſcharged, and it is not material if /» 4. 4 oer 
they had notice or no. So as it is put in 14 FH. ©9 e. 
VIII. if a ſale be made in a market overt upon 
good conſideration, although it be to one that 
hath notice that they are ſtollen goods, yet the 

property of a ftranger is bound; though in the 
book before remembred 33 Hen. VI. ſome opine 
to the contrary, which is clearly no law; ſo in 
31 E. III, if aſſets deſcend to the heir, and he 
alien it upon good conſideration, although it be to 
one that had notice of the debt, or of the war- 
ranty, it is good enough. So 25 Af. pP. 1. if a 
man enter of purpoſe into my lands, to the end 
that a ſtranger, which hath right, ſhould bring his 
precipe and evict the land, I may enter notwith- 
ſtanding any ſuch recovery; but if he enter, ha- 
ving notice that the ſtranger hath right, and the 
ſtranger likewiſe having notice of his entry, yet 
if it were not upon confederacy or colluſion be- 
tween them, it is nothing ; and the reaſon of theſe 
% NS > _ 2 nn 


3 
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caſes is, becauſe the common law looketh no far-. 


ther than to ſee whether the act were merely ac- 

tus fictus in fraudem legis ; and therefore whereſo- 
3 ever it findeth conſideration given, it diſchargeth 
fart be 


. it is otherwiſe, as it is in 14 H. VIII. and 28 H. 


VIII. and divers books; which prove that if the 
feoffee ſell the land for good conſideration to one 
that hath notice, the purchaſer ſhall ſtand ſeized 

to the ancient uſe; and the reaſon is becauſe the 

chancery looketh farther than the common law, 

viz. to the corrupt conſcience of him that will 

deal in the land, knowing it in equity to be ano- 

ther's; and therefore if there were Radix Amari- 

tudinis, the conſideration purgeth it not, but it 

is at the peril of him that giveth it: ſo that con- 

ſideration, or no conſideration, is an iſſue at the 

common law, but notice, or no notice is an iſſue 

in the chancery, and ſo much for the preſerving 

of uſes. 5 F 
ute. 3. Fox the transferring of uſes there is no caſe 
17. in law whereby an action is transferred, but the 
Je / — Ce Subpenain caſe of uſe was always afſfignable; nay 
4 Fh farther, you find twice 2) H. VIII. Fol. 10. Pla. 
Rot ill ns ſhe 9. Fol. 30. and Pla. 21. that a right of uſe may 
uu be transferred: for in the former caſe Montagne 
ie , maketh the objection, and faith, that a right of 
be 15441 1+lan% uſe cannot be given by fine, but to him that hath 
idle poſſeſſion; Fitz-Herbert anſwereth, yes, well 


_ enough; quære the reaſon, ſaith the book. 
Ay in the latter caſe, where ceſty que uſe was 
/ infeoffed by the diſſeiſor of the feoffee, and made 

a a feoffment over, Englefield doubted whether the 

z ſecond feoffee ſhould have the uſe. Fitz- Herbert 

2. £1 ſaid, I marvel you will make a doubt of it, for 

{fe a4 there is no doubt but the uſe paſſeth by the feoff⸗ 

a ment to the ſtranger, and therefore this queſtion 

needeth not to have been made. So the great 
difficulty in 10 Regina, Delamer's caſe, where the 
Baa bet Ia ECC caſe 


Bur come now to the caſe of ufe, and there 


7 wo £ U (YER. 
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. I caſe was in effect tenant in tail of an uſe, te 
N remainder in fee; tenant in tail made a feoffment Cs 

in fee, tenant, by the ſtatute of 1 R. III. ane . 5 


1 the feoffee infeoffed him in the remainder of the © + »-+ 
Y uſe, who made it over; and there queſtion being 
- made whether the ſecond feoffee ſhould have the -/ -+ +, - 
4 uſe in remainder, it is ſaid that the ſecond feoffee | 
e muſt needs have the beſt right in conſcience ; be- 
e cauſe -the firſt feoffee claimed nothing but in 
d truſt, and the ceſy que uſe cannot claim it againſt. 
e his ſale; but the reaſon is apparent, (as was touch- 
A ed before) that a uſe in eſſe was but a thing in 
I! action, or in ſuit to be brought in court of con- 
J- ſcience, and where the ſubpæna was to be brought 
i- againſt the feoffee in poſſeſſion to execute the 
it eſtate, or againſt the feoffee out of poſſeſſion to 
n- recontinue the eſtate, always the ſubpana might 
ne be transferred; for ſtill the action at the common 
ve law was not ſtir'd, but remained in the feoffee; and 
ng ſo no miſchief. of maintenance or transferring rights. 
Av if a uſe being but a right may be aſſign- 
iſe ed, and paſs'd over to a ſtranger, a multo fortio- 


ri it may be limited to a ſtranger upon the privi- 

ty of the firſt conveyance, as ſhall be handled in 

another place, and as to what Glanvile, juſtice, 

ſaid, he could never find by any book, or evi- 

dence of antiquity, a contingent uſe limited over 

to a ſtranger: I anſwer, firſt, it is no marvel that 

you find no caſe before E. IV. his time, of con- 

tingent uſes, where there be not ſix of uſes in 

all; and the reaſon I doubt was, men did chooſe 

well whom they truſted, and truſt was well ob- 

ſerved: and at this day in Freland, where uſes be 

in practice, caſes of uſes come ſeldom in queſtion, 5 
except it be ſometimes upon the alienations ß 
tenants in tail by fine, that the feoffees will not 
be brought to execute eſtates, to the diſ-inheri- 
tance of ancient blood. But for experience, and 
the conveyance there was nothing more uſual in 
DO, than to will the uſe of the land to certain 

cal TR perſons 
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perſons and their heirs; ſo long as they ſhall pay 
the. chantry prieſts their wages, and in default of 
payment, to limit the uſe over to other perſons 
and their heirs; and ſo in caſe of forfeiture, 
through many degrees ; and ſuch conveyances 

are as ancient as R. II. his time. 3 
Ni Aut 4. Now for determining and extinguiſhing of 
Luſes, I put the cafe of collateral garranty before, 
13 and to that the notable caſe of 14 H. VIII, 
, penny's caſe, where this very point was as in the 
e principal caſe; for a right out of land, and the 
wilt ee, land itfelf in caſe of poſſeſſion cannot ſtand toge- 
g 4 ther, but the rent ſhall be extinct; but there the 
an Vie the way is, „e 2 3 5 2 75 of 
', „ Hithe rent ſhall ſtand well enough together; for a 
un — 1332 was granted by the oe to one, 
22 1 2 30 that had notice of the uſe, and ruled, that the 
aug rent was to the ancient uſe, and both uſes were 


% 


9 


ting i111ll i, Juſtice urged the ground of poſſeſſion to be other: 


raiſed but by a declaration or limitation, ma) 

ceaſe by words of declaration, or limitation, # 

the civil law ſaith, in bist mdgis conſentaneum eh, 

of quam ut ii ſdem modis res di ſſolvantur a quibus con. 
Land # io ftituantur. For the inception and * of 
nuſes, I have for a precedent in them ſearched o. 
ther laws, becauſe ſtates and common-wealtis 

have common accidents; and I find in the civi 

2 1 law, that that which cometh neareſt in name 
Ji cf 4 "447 the uſe, is nothing like in matter, which is ſus f, 
| 1 .. 7 7 4 Ca _— { 1 5 £44 7 4 CPA Oh 49. Sk, 
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N tus : for uſus fructus & dominium is with them, as 
f with their particular tenancy and inheritance. 
8 But that which reſembleth the uſe moſt is dei 
8 lib. 2. that they had a form in teſtaments, to give 


conſtituo Caium, rogo autem te, Caie, ut hæredita- 


e, tem 179 Soio; and the text of the civilians ſaith, 


j- that for a great time if the heir did not, as he 
ie was required, ceſty que uſe had no remedy at all, 
until about the time of Auguſtus Ceſar there grew 


ned it thus: Rogo te per ſalutem Auguſti, or per 
of fortunam Auguſti Ec. Whereupon Auguſtus took 
ache breach of truſt to ſound in derogation of him- 


medy in ſuch caſes ; whereupon within the ſpace 
ere of a hundred years, theſe truſts did ſpring and 
ſpeed ſo faſt, as they were forced to have a par- 


pretor fidei commiſſarius ; and not long after the 
inconvenience of them being found, they reſort- 
ed unto a remedy much like unto this ſtatute. ; 
for by two decrees of ſenate, called ſenatus-conſul- 


many reſpects. E 5 

FixsT, becauſe as an uſe ſeemeth to be an 
hereditament in the court of chancery, ſo the 
copy-hold ſeemeth to be an hereditament in the 
Ls. court, on 


troubleſome in copy-holds as well as in uſes; 
there ſhould be gdowers, tenancy by the courte- 


iy, intails, diſcontinuances, and recoveries of copy- 
8 | 0 holders, 


5 commiſſio, and therefore you ſhall-find in Fuſftinian, 


inheritance to one to the uſe of another, Heredem 


ein cuſtom a flattering form of truſt, for they pen- 


ne, Wl felf, and made a reſcript to the prætor to give re- 


tum Trebellianum & Pegaſianum, they made ceſfty - 
que uſe to be heir in ſubſtance. I have ſought. 
likewiſe, whether there be any thing which ma- 
keth with them in our law, and I find that Peri- 
am chief baron in the argument of Chudley's caſe ' 
compareth them to copyholders, and aptly for 


SECONDLY, this conceit of limitation hath been 


for it hath been of late days queſtioned, whether 
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ticular chancellor only for uſes, who was called 
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holders, in the nature of inheritances at the com- 
mon law, and ſtill the judgments have weighed, 


that you muſt have particular cuſtoms in copy- 
holds, as well as particular reaſons of conſcience 


in uſe, and the limitation rejected. 
Anp thirdly, becauſe they both grew to 
ſtrength and credit by degrees : for the copy- 


holder firſt had no remedy at all againſt the lord, 


and were as tenancy at will. Afterwards it grew 
to have remedy in chancery, and afterwards a- 
gainſt their lords by treſpaſs at the'common law; 
and now laſtly the law is taken by ſome, that they 
have remedy by ejectioue firme, without a ſpecial 
cuſtom of leaſing. So no doubt in uſes : At the 
firſt the chancery made queſtion to give remedy, 
until uſes grew more genera], and the chancery 
More eminent ; and then they grew to have reme. 
dy in conſcience: but they could never obtain 
any manner of remedy at the common law, nei- 
ther againſt the feoffee, nor againſt ſtrangers ; 
but the remedy againſt the feoffee was left to 
the ſubpæna; and the remedy againſt ſtrangers to 


the feoffee. = : 
Now for the caſes whereupon uſes were put in 
practice, Coke in his reading doth ſay well, that 


they were produced fometimes for fear, and ma- 
ny times for fraud. But I hold that neither of 


theſe caſes were ſo much the reaſons of uſes, as 


another reaſon in the beginning, which was, that 
lands by the common law of England were not 


teſtamentary, or deviſeable ; and of late years ſince 
the ſtatute, the caſe of the conveyance for ſparing 


of purchaſes, and execution of eſtates; and now 
alt of all an exceſs of evil in mens minds, affect- 
ing to have the aſſurance of their eſtate, and pol- 
ſeſſion to be revocable in their own times, and 
irrevocable after their own times. 

Now for the commencement and proceeding 
of them, I have conſidered what it hath been in 


gourſe of common law, and what it hath been in 


courle 
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courſe of ſtatute. For the common law, the con- 
d, ceit of Shelly in 24 H. VIII. and of Pollard in 27 
E. VIII. ſeemeth to me to be without ground, 
which was that the uſe ſucceeded the tenure ; for 
after that the ſtatute of @emprores terrarum, which 
was made 18 E. I. had taken away the tenure be- 
Y- i tween the feoffor and the feoffee, and left it to 


d, the lord Paramount: they ſaid that the feoffment 
- WY being then merely without conſideration, ſhould 
od therefore intend an uſe to the feoffor, which can- 


not be ; for by that reaſon, if the feoffment be- 
©) WI fore the ſtatute had been made tenendum de capi- 
+ talibus dominis, as it muſt be, there ſhould have 
deen an uſe unto the feoffor before that ſtatute. 
And again, if a grant had been made of ſuch 


e © things as conſiſt not in tenure, as advowſons, 
w rents, villains, and the like, there ſhould have 


been a uſe of them, wherein the law was quite 


mon, it was nevertheleſs a great doubt whether 
things that did lie in grant, did not carry a con- 
ſideration in themſelves becauſe of the deed. 
AnD therefore I do judge that the intendment 
of a uſe to the feoffor, where 'the feoffment was 
made without conſideration, - grew long after, 


becauſe when feoffments were made, and that it 
reſted doubtful wherher it were in uſe or in pur- 
chaſe, becauſe purchaſes were things notorious, 
and uſes were things ſecret, the chancellor thought 
it more convenient to put the purchaſer to prove 
his conſideration, than the feoffor and his heirs to 
prove the truſt; and ſo made the intendment 
towards the uſe, and put the proof upon the pur- 
chaſer, Pb: | 
Anp therefore as uſes were at the common 
law in reaſon, for whatſoever is not by ſtatute, 
nor againſt law, may be ſaid to be at the com- 
mon Jaw ; and both the general truſt and the ſpe- 
dal, were things not prohibited by the law, _—_—_ 
3 ; t ey 


. 


contrary; for after the time that uſes grew com- 


when uſes waxed general; and for this reaſon, 


N 
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and my reaſons why I think fo, are theſe, g 


IV. 's reign. 


until 7 Rich. II. cap. 11. of proviſo's, and in 15 


13 H. VI. that complainants in chancery ſhould 


? © ID * * ER N 5 T * N a 
£ a” 


Rzanikc on Tre STATUTE of Urs. 
they were not remedied by the law; fo the ex. e 
perience and practice of uſes were not ancient; 


FixsT, I cannot find in any evidence before | 
King R. II. his time, tho clauſe ad opus & uſum, be 
and the very latin of it ſavoureth of that time; th 
for in ancient time, about Edw. I. his time, and pr 
before, when lawyers were part civilians, the latin W {0 
phraſe was much purer, as you may ſee by Brac- ae 
ton's writing, and by ancient patents and deeds, tu. 
and chiefly by the regiſter of writs, which is 
good latin; wherein this phraſe (ad opus & uſum) 
and the words (ad opus) is a barbarous phraſe, and 
like enough to be the penning of ſome chaplain | 
that was not much paſt his grammar, where he 
had found opus & uſus coupled together, and that 
they did govern an ablative caſe; as they do in- 
deed ſince this ſtatute, for they take away the 
land and put them into a conveyance. 
| SECONDLY, I find in no private act of attain- 
der, the clauſe of forfeiture of lands, the words, 
which he hath in poſſeſfion or in uſe, until Ed. 


 TrrsDpLy, I find the word (aſe) in no ſtatute 


Rich. II. of Mortmaine. 
Four x, I collect out of Choke's ſpeech in 8 f 
Ew. IV. where he faith, that by the advice of the 
all the judges, it was thought that the ſabpæna 2 


did not lie againſt the heir of the feoffee which red. 
was in by law, but cefty que uſe was driven to his W deſc 
bill in parliament, that uſes even in that time rele: 


were but in their infancy ;' for no doubt but at I firs, 


the firſt the chancery made difficulty to give re- ¶ ſtrar 
medy at all, and did leave it to the particular W and 
conſcience of the feoffee : but after the chancery 
grew abſolute, as may appear by the ſtatute of was 


enter into bond to prove their ſuggeſtions, which 
ſheweth that the chancery at that time began to 
1 | embrace 
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embrace too far, and was uſed for vexation; yer 
3 BH nevertheleſs it made ſcruple to give remedy a- 
gainſt the heir being in by act in law, though he 

re were privy ; ſo that it cannot be that uſes had 
n, been of any great continuance when they made 
e; W that a queſtion: as for the caſe of matrimony 
nd W prælocuti, it hath no affinity with uſe ; for where- 
in ſoever there was remedy at the common law by 
c- action, it cannot be intended to be of the na- 
ds, ture of a uſe. 

is Anp for the book commonly vouched of 8 
m) © Af. where Earl calleth the poſſeſſion of a conizee 
nd © upon a fine levied by conſent, an entry in auter 
| droit, and 44 of E. III. where there is mention 
of the feoffors that ſued by petition to the King, 
they be but implications of no moment. So ag 
it appeareth the firſt practice of uſes was about 
Richard II. his time; and the great multiplying 
and over-ſpreading of them was partly during the 
wars in France, which drew moſt of the nobility 
to be abſent from their poſſeſſions; and partly du- 
ring the time of the trouble and civil war be- 
tween the two houſes about the title of the 
crown. # 3 | i 1 1 
Now to conclude the progreſſion of uſes iin? 
courſe of ſtatutes, I do note three ſpecial points. £94 hs | 
1. Tnar a uſe had never any force at all, at i 
the common law, but by ſtatute law. | 

2. TxaT there was never any ftatute made di- 
rectly for the benefit of cefty gue uf, as that the 
deſcent of an uſe ſhould toll an entry, or that a 
releaſe ſhould be good to the pernor of the pro- 
fits, or the like; but always for the benefit of 
ſtrangers and other perſons againſt cefty gue uſe, 
and his feoffees: for though by the ſtatute of 
Richard III. he might alter his feoffees, yet that 
was not the ſcope of the ſtatute, but to make 
good his aſſurance to other perſons, and the other 
came in ex obliguo. | A 
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3. Txar the ſpecial intent unlawful and cove. 
nous was the original of uſes, though after ir in- 
duced to the lawful intent general and ſpecial ; 
for 30 Edward III. is the firſt ſtature I find, 
wherein mention is made of the taking of pro- 
* by one, where the eſtate in law is in ano- 
ther. 


fees took the profits, it is but a conceit; for the 
law is this day, that if a man infeoff his el. 
deſt ſon within age, and without conſideration, 
although the profits be taken to the uſe of the 


ſon, yet it is a feoffment within the ſtatute. And 


for the ſtatute de religioſis J Ed. I. which prohi- 
bits generally that religious perſons ſhould not 
purchaſe arte vel ingenio, yet it maketh no men- 


tion of a uſe, but it ſaith, colore donationis ter- 


mini vel alicujus tituli, reciting there three forms 
of conveyances, the gift, the long leaſe, and 
feigned recovery; which gift cannot be under- 
ſtood of a gift to a ſtranger to their uſe, for that 
came to be holpen by 15 Richard II. long after. 
But to proceed in Edward III. a ſtatute was 
made for the relief of creditors againſt ſuch as 


made covenous gifts of their lands and goods, 


and conveyed their bodies into ſanctuaries, there 
living high upon others goods; and therefore that 


ſtatute made their lands liable to their creditors 


executions in that particular caſe, if they took 
the profits. In 1 Richard II. a ſtatute was made 
for relief of thoſe as had right of action, againſt 
thoſe as had removed the tenancy of the præcipe 
from them, ſometimes by infeoffing great perſons, 
for maintenance, and ſometimes by ſecret feoff- 
ments to others, whereof the defendants could 


have no notice; and therefore the ſtatute maketh 


the recovery good in all actions againſt the firſt 
feoffegs as they took the profits, and ſo the de- 
fendafts bring their action within a year of their 

4 * * 


Fox as to the opinion in 27 Hen. VIII. chat 
in caſe of the ſtatute of Marlebridge, the feof- 
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expulſion. In 2 Richard II. Cap. 3. Seſſion 2. an 
imperfection of the ſtatute of 50 Edward III. was 
holpen ; for whereas the ſtatute took no place, 
but where the defendant appeared, and ſo was 
fruſtrated, the ſtatute giveth upon proclamation, 
made at rhe gate of the place privileged, that the 
land ſhould be liable without appearance. 

In 7 R. 2. a ſtatute was made for the reſtraint of 
aliens, to take any benefices, or dignities eccleſi- 
aſtical, or farms, or adminiſtration to them, with- 
out the kingss-fpecial licenſe, upon pain of the 
ſtatute of proviſors: which being remedied by a 
former ſtatute, where the alien took it to his own 
uſe; it is by that ſtatute remedied, where the 
alien took it to the uſe of another, as it is ſaid 
in the book; though I gueſs, that if the record 
were ſearched, it ſhould be, if any other purcha- 


ſed to the uſe of an alien, and that the words (or 
to the uſe of another) ſhould be (or any other to - 


his uſe.) In 15 Rich. II. cap. F. a ſtatute was 
made for the relief of lords againſt Mortmain, 
where feoffments were made to the uſe of corpo- 
rations, and an ordinance made that for feoffments 
paſt, the feoffees ſhould before a day, either pur- 
chaſe licenſe to amortiſe them, or alien them to 
fome other uſe, or other feoffments to come, or 
they ſhould be within the ſtatute of Mortmain. 
In 4 Hen. IV. cap. 7. the ſtatute of 1 Richard II. 
is enlarged in the limitation of time; for where- 
as the ſtatute did limit the action to be brought 
vithin the year of the feoffment, this ſtatute in 
caſe of a diſſeiſin extends the time to the life of 
the diſſeiſor; and in all other actions, leaves it to 
the years, from the time of the action grown. In 
it Henry VI. cap. 3. that ſtatute of 4 Henry IV. is 
declared, becauſe the conceit was upon the ſtatute 
that in caſe of diſſeiſin the limitation of the life of 


the diſſeiſor went only to the aſſiſe of novel diſ- 


ſeiſm, and to no other action; and therefore that 
ſtatute declareth the former law to extend to all 
8 855 | «ES e 
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other actions, grounded upon rovel diſſeiſin. In 
11 Henry VI. cap. 5. a ſtatute was made for relief 
of him in remainder againſt particular tenants, 
for lives, or years, that aſſigned over their eſtates, 
and took the profits, and then committed waſte 
againſt them; therefore this ſtatute giveth an 
action of waſte, being pernors of the profits. In 
all this courſe of ſtatutes no relief is given to 
purchaſers, that come in 055 the party, but to 
ſuch as come in by law, as defendants in præcipes 
whether they ee difleifors, or leflors 
and that only in caſe of Mortmazn : and note alſo, 
that they be all in caſes of ſpecial covenous in- 
rents, as to defeat executions, tenancy to the pre- 
cipe, and the ſtatute of Mortmain, or proviſors. 
From 11 Henry VI. to 1 R. III. being the ſpace 
of fifty years, there is a ſilence of uſes in the ſta- 
tute book, which was at that time, when, no que- 
ſtion, they were favoured moſt. In 1 Richard 
HI. cap. 1. cometh the great ſtatute for relief of 
thoſe that come in by the party, and at that time 
an uſe appeareth in his likeneſs; for there is not 
a word ſpoken of taking the profits, to deſcribe a 
uſe by, but of claiming to a uſe; and this ſta- 
rute ordained, that all gifts, feoffments, grants, 
Sc. ſhall be good againſt the feoffors, donors and 
grantors, and all other perſons claiming only to 
their uſe; ſo as here the purchaſer was fully re- 
lieved, and ceſty que nſe was obiter enabled to 


change his feoffees ; becauſe there were no words 


in the ſtatute of feoffments, grants, Cc. upon 
good conſideration ; but generally in Henry VII's 
time, new ſtatutes were made for further help and 
remedy to thoſe that came in by act in law; ® 
firſt 1 Henry VII. cap. 1. a formedon is given with. 
out limitation of time againſt ceſty que uſe; and 
obiter, becauſe they make him a tenant, they give 
him advantage of a tenant, as of age, and vol 
cher: quære 4 Hen. VII. 17. the wardſhip is g. 
ven to the lord of the heir of ceſy que uſe, * 
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n and no will declared, is given to the lord, as if 
ef he had died ſeiſed in demeſne, and action of waſte 
Sy given to the heir againſt the guardian, and dama- 
85 ges, if the lord were barr'd in his writ of ward; 
te and relief is likewiſe given unto the lord, if the 


an heir holding the knight-ſervice be of full age. In 


In 19 Hen. VII. cap. 15. there is relief given in three 
to MW caſes, firſt to the creditors upon matters of re- 
co cord, as upon recognizance, ſtatute, or judgment, 
655 whereof the two eren were not aided at all b 


rs, W any ſtatute; and the laſt was aided by a ſtatute 
fo, W of 5o E. III. and 2 R. II. only in caſe of ſanc- 
n- W tuary men. Secondly, to the lords in ſocage 
for their relief, and heriots upon death, which 
was omitted in the 4 Her. VII. and laſtly to the 
lords of villains, npon a purchaſe of their villains 
in uſe. In 23 Henry VIII. cap. 10. a further re- 
medy was given in a caſe, like unto the caſe of 
Mortmain ; for in the ſtatute of 15 Richard II. re- 
medy was given where the uſe came ad manum 
mortuam, which was when it came to ſome corpo- 
ration: now when uſes were limited to a thing, 
act, or work, and to a body, as to the repara- 


tion of a church, or an abbot, or to a guild, or WO 
fraternities, as are only in reputation, but not in- 
corporate: as to Aer s or ſuch guilds or fran 
ternities as are only in reputation, but not incor--.- 


porate ; that caſe was omitted, which by this ſtatute 
is remedied, not by way of giving entry unto the 
lord, but by way of making the uſe utterly void ; 
neither doth the ſtatute expreſs to whoſe benefit 
the uſe ſhall be made void, either the feoffor, or 
feoffee, but leaveth it to law, and addeth a pro- 
viſo, that uſes may be limited twenty years 
from the gift, and no longer. = 
Turs is the whole courſe of ſtatute law before 
this ſtatute, touching uſes. Thus have I ſer 
forth unto you the nature and definition of an 
uſe, the 22 and truſt of an uſe, and the 
parts and qualities of it; and by what rules and 
1 1 1 learn- 
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learnings uſes ſhall be guided and ordered: by a 
precedent of them in our laws, the cauſes of the 


ſpringing and ſpreading of uſes, the continuance 


of them, and the proceedings that they have had 
both in common law and ſtatute law; whereby it 


may appear, that a uſe is no more but a general 


truſt, when any one will truſt the conſcience of 


another better than his own eſtate and poſſeſſion, 
which is an accident or event of human ſociety, 
which hath been, and will be in all laws, and 
therefore was at the common law, which is com- 
mon reaſon. Fitz-Herbert ſaith in the 14 H. VIII. 


common reaſon is common law, and not con- 
ſcience; but common reaſon doth define that 
uſes ſhould be remedied in conſcience, and not 
in courts of law, and ordered by rules in conſci- | 
ence, and not by ſtreight rules of law, for the 


common law hath a kind of a rule and ſurvey 


over the chancery, to determine what belongs to | 
the chancery. And therefore we may truly con- 
clude, that the force and ſtrength that a uſe had 
or hath in conſcience, is by common law, and | 
the force that it had or hath by common law is 
only by ſtatutes. 


# 7 13 
ar Nou followeth in time and matter, the conſi- 


— . 7.:* deration of this ſtatute, which is of principal la- 
7 7 
a” * 


bour ; for thoſe former conſiderations which we 
have handled ſerve bur for introduction. 

Tris ſtarute, as it is the ſtatute which of al! 
others hath the greateſt power and operation 0- 


ver the heritages of the realm, ſo howſoever it 
hath been by the humour of the time perverted | 
in expoſition, yet in itſelf is moſt perfectly and 


exactly conceived and penned of any law in the 
book. *Tis induced with the moſt declaring and 
perſuading preamble, tis conſiſting and ſtanding 
upon the wiſeſt and fitteſt ordinances, and qua- 
lified with the moſt foreſeeing and circumſpect 
ſavings and proviſoes: and laſtly tis the beſt pon- 


der'd in all the words and clauſes of it of any 
f | - | ſtatute 


tute itſelf, I will note unto 
circumſtance. 


1. Tk time of the ſtatute : 2. The title of it: 


3. The preſident or pattern of it. 


Fox the time of it was in 2) Hen. VIII. When! 
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ſtatute that I find; but before I come to the ſta- 
you three matters of 


325 


the King was in full peace, and a wealthy andgß 


flouriſhing eſtate, in which nature of time men 
are moſt careful of their poſſeſſions; as well be- 
I cauſe purchaſers are moſt ſtirring : as again, be- 


cauſe the purchaſer when he is full, is no leſs 


careful of his aſſurance to his children, and of 


diſpoſing that which he hath gotten, than he was 

of his bargain for compaſſing thereof. | 
 ABovr that time the realm likewiſe began to 

be enfranchiſed from the tributes of Rome, and 


the poſſeſſions that had been in Montmain began 


to ſtir abroad; for this year was the ſuppreſſion 
of the ſmaller houſes of religion, all tending to 
plenty, and purchaſing : and this ſtatute came in 
conſort with divers excellent ſtatutes, made for 
the kingdom in the ſame paliament; as the re- 
duction of //ales to a more civil government, the 
re-edifying of diverſe cities and towns, the ſup- 
preſſing of depopulation and incloſures. 


* 
* 


expreſſing an order for uſes and wills; the title 
in courſe of pleading is, ſtatutum de uſibus, iu poſ 
ſefſionem transferendis : wherein Walmſly juſtice no- 
ted well 4 Reginæ, that if a man look to the 
working of the ſtatute, he would think that it 
ſhould be turned the other way, de poſſe/ioni- 
bus ad uſus transferendis ; for that is the courſe 
of the ſtatute, to bring poſſeſſion to the uſe. But 
the title is framed not according to the work of 
the ſtatute, bur according to the ſcope and in- 
tention of the ſtatute, nam quod primum eft in in- 
tentione, ultimum oft in operatione. The intention 


X 3 


Fox the title, it hath one title in the roll, and 
another in courſe of pleading. 'The title in the?“ 
roll is no ſolemn title, but an act entitled, an act 
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of the ſtatute by carrying the poſſeſſion to the 
uſe, is to turn the uſe to a poſleffion ; for the 
words are not de poſſeſſionibus ad uſus trausferen- 


dis; and as the grammarian faith, prepoſitio (ad) 


denotat notam actionis, ſed prepoſitio (in) cum accu- 


ativo denotat notam alteraticuis : and therefore 
Kingſmill jaſtice in the ſame caſe faith, that the 
meaning of the ſtatute was, to make a tranſub- 


ſtantiation of the uſe into a poſſeſſion. But it is 


to be noted, that titles of acts of parliament ſe- 


verally came in but in the 5 H. VIII. for before 


£3 £ a 
© & &-% 
7 
©. 


e 


1 


that time there was but one title of all the acts 
made in one parliament; and that was no title 
neither, but a general preface of the good intent 
of the King, tho' now it is parcel of the record. 


H ee, Por the prefident of this ſtatute upon which 


0 7 
2 1 «67 
C Pl 


it is drawn, I do find by the firſt Richard III. 


a whereupon you may ſee the very mould whereon 


this ſtatute was made, that the ſaid King having 


been infeoffed (before he uſurped) to uſes, as it 
F * à was ordained that the land whereof he was jointly 
. KL infeoffed as if he had not been named; and where 
u n he was ſolely infeoffed, it ſhould be. in ceſty que 


WILT 
{OO - 


ii ſe, in eſtate, as he had the uſe. 4 
Now to come to the ſtatute itſelf, the ſtatute 


conſiſteth as other laws do upon a preamble, the 


body of the law, and certain ſavings, and pro- 
viſoes. The preamble ſetteth forth the inconve- 
niences, the body of the law giveth the remedy, 
and the ſavings and proviſoes take away the in- 
conveniences of the remedy. For new laws are 
like the apothecaries druggs, though they remedy 
the diſeaſe, yet they trouble the body; and there- 
fore they uſe to correct with ſpices ; ſo it is not 
poſſible to find a remedy for any miſchief in the 
common-wealth, but it will beget ſome new miſ⸗ 


chief; and therefore they ſpice their laws with 


proviſoes to correct and qualify them. Y 
Tux preamble of the law was juſtly commend- 


ed by Popham chief juſtice in 36 Regine, ers 
T7 GO FMS mos 
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he ſaith, that there is little need to ſearch and 
collect out of caſes, before this ſtatute, what the 


miſchief was which the ſcope of the ſtatute was 


to redreſs ; becauſe there is a ſhorter way offered 
us, by the tufficiency and fulneſs of the preamble, 


and therefore it is good to conſider it, and pon- 
der it thoroughly. 


Tart preamble hath three parts. 


FixsT a recital of the principal inconveniences, . 
| — 


which is the root of all the reſt. 


SECONDLY, an enumeration of divers particus 


lar inconveniencies, as branches of the former. 
THIizDLY, a taſte or brief note of the remedy 


that the ſtature meaneth to apply.,"The princi- 


pal 1 inconvenience which is radix ommium melornm 
is the directing from the grounds and principles 
of the common law, by inventing a mean to 
transfer lands and inheritances without any ſolem- 


nity, or act notorious : ſo as the whole ſtatute is 


to be expounded ſtrongly towards the extinguiſh- 
ment of all conveyances, whereby the freehold 
or inheritance may paſs without any new con- 
fections of deeds, executions of eſtate or entries, 
except it be where the eſtate is of privity and 
dependance one towards the other, in which caſes 
mutatis mutandis, they might paſs by the rules of 
the common law. 


Tux particular inconveniencies by the law re- 


hearſed may be reduced into four heads. 

I. FIRST, that theſe conveyances in uſe are 
weak for conſideration. 

2. SECONDLY, that they are obſcure and doubt. 
ful for trial. 

3. TxIADT v, that they are dangerous ſor want 
ok notice and publication. 

4. FoyxTuLy, that they are exempted from all 
ſuch titles as the law ſubjecteth poſſeſſions unto. 

Tre firſt inconvenience lighteth upon heirs. 

Tux ſecond upon jurors and witneſſes. 

Tur third upon purchaſers. 
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Tux fourth upon ſuch as come in by gift in law. 

Art which are perſons that the law doth 

principally reſpect and favour. 


_ - Fox the firſt of theſe are three impediments 


(to the judgment of man) in diſpoſing juſtly and 


_ adviſedly of his eſtate. 


< gp} 


A ue, 2. For trials, no law ever took a ftraiter 


FIRST, trouble of mind. 

SECONDLY, Want of time. 

TarzDpLy, of wiſe and faithful counſel about him. 

1. Anp all theſe three the ſtatute did find to 
be in the diſpoſition of an uſe by will, whereof 
fallowed the unjuſt diſinheriſon of heirs. Now 
the favour of law unto heirs appeareth in many 
parts of the law ; as the law of deſcent privile- 
geth the poſſeſſion of the heir, againſt the entry 
of him that hath right by the law: no man ſhall. 
warrant againſt his heir, except he warrant againſt 
himſelf, and divers other caſes too long to ſtand 
upon: and we ſee the ancient law in Glanvills 
time was, that the anceſtor could not diſinherit 


his heir by grant, or other a& executed in time 


of ſickneſs ; neither could he alien land which had 
deſcended unto him, except it were for gonſide- 
ration of money or ſervice, but not to advance 
any younger brother without the conſent of the 
heir, 5 


courſe that evidence ſhould not be perplexed, nor 


jaries inveigled, than the common law of England; 
as on the other ſide, never law took a more pre- 


; ciſe and ſtrait courſe with juries, that they ſhould 


give a direct verdict. For whereas in a manner 
all laws do give the tryers, or jurors (which in 
all other laws are called judges de facto) a liberty 
to give non liquet, that is, to give no verdict at all, 
and ſo the caſe to ſtand abated; our law enfor- 


ceth them to a direct verdict, general or ſpecial ; 


and whereas other laws, accept of plurality of 
yoices to make a verdict, qur law enforceth them 
all to agree in one; and whereas other laws Jeave 

1 them 


them to their own time, and eaſe, and to part, 


1 and to meet again; our law doth dureſs and im- 
priſon them in the hardeſt manner, without light 

O or comfort, until they be agreed, in conſidera- 

1 tion of ſtraitneſs and coercion : it is conſonant, 


— 
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that the law do require in all matters brought to 


iſſue, that there be full proof and evidence; and 


therefore if the matter in itſelf be of that ſurety 


as in ſimple contracts, which are made by parol, 
without writing, it alloweth wager of law. | 

Is iffue upon the mere right (which is a thing 
hardly to diſcern) it alloweth wager of battail ro 
ſpare jurors, if time have wore out the marks 


have been ſtatutes of limitation, where you ſhall 
find this miſchief of perjuries often recited ; and 
laſtly, which is the matter in hand, all inheri- 
tances could not paſs but by acts overt and noto- 
rious, as by deeds, livery, and records. 


the great favour of warranties, which were ever 
for the help of purchaſers : as where by the law 


ter upon the feoffee in regard of the warranty ; 


ſo again the collateral, garranty, which otherwiſe «© 


ter as a hard law, rew,a-deebt only upon favour of 
nor purchaſers ; 6 the binding of fines at the 
nd; common law, the invention and practice of reco- 
Yre- veries, to defeat the ſtatute of intails, and many 
uld more grounds and learnings are to be found, 
ner I hich reſpect the quiet of the poſſeſſion of pur- 
1 in chaſers. And therefore though the ſtatute of 1 
2Ity Kich. III. had provided for the purchaſer in ſome 
all, bort, by enabling the acts and conveyances of 


at all diſable tke. acts or charges of the feoffees; 
and fo as Walmeſly juſtice ſaid 42 Reginæ, they 
Played at double hand, for ceſty que uſe _ 


3. Fox purchaſers (bona fide) it may appear tat 


they were ever favoured in our law, as firſt by 


in 5 Edw. III. 's time, the diſſeiſor could not en- 


ety que uſe ; yet nevertheleſs, the ſtature did not 


o= 


1 * 


and badges of truth: from time to time there 
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+ fell, and the feoffee might ſell, which was a very 


great uncertainty to the purchaſer. | 
a » 4. Fox the fourth inconvenience towards thoſe 


Fa] 
4 - 4-84, law doth not run, ſo upon ſuch conveyances the 
feen, e aw could take no hold, but they were exempted 
tors = fo dafi from all titles in law. No man is ſo abſolute ow- 
#4 45+ *© «<7 ner of his poſſeſſions, but that the wiſdom of the 
2 et - **- Jaw doth reſerve certain titles unto others; and 
; ſuch perſons come not in by the pleaſure and diſ- 
. poſition of the party, but by the juſtice and con- 
ſideration of law, and therefore of all others 
they are moſt favour'd: and alſo they are prin- 

cipally three. | . 

1. TE King and lords who loſt the benefit of 
attainders, fines for alienations, eſcheats, aids, 
heriots, 3 e „ : | 

6 2. TE defendants in præcipes either real or 
.— — * perſonal, for debt and eee who loſt the be- 
ninefit of their recoveries and executions. 
3. TexanTs in dower, and by the courteſy, 
who loſt their eſtates and titfies. 
1. Fixsr for the King: no law doth endow 
the King or Sovereign with more prerogatives or 
privileges: for his perſon is privileged from ſuits 
and actions, his poſſeſſions from interruption and 


patents and gifts from all deceits and falſe ſug- 

geſtions. Next the King is the lord, whoſe du- 

ties and rights the law doth much favour, becauſe 

the law ſuppoſeth the land did originally come 

from him; for until the ſtatute of Quia emptores 

terrarum, the lord was not forced to deſtruct or 

diſmember his ſigniory or ſervice. So until 15 H 

VII. the law was taken, that the lord, upon his 

2 title of wardſhip, ſhould be put N a conigee of a 
n ſtatute, or a termor; ſo again we ſee, that the 

pat” 2178 ftatute of Mortmain was made to preſerve = 
| | _ ord 's 


6 hat come in by law, conveyances in uſes were 
like privileged places or liberties ; for as there the 


diſturbance, his right from limitation of time, his 
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lord's eſcheats and wards Fe tenant in dower is 
ſo much favoured, as that it is the common by- 
word in the law, that the law favoureth three 
things. ” 
1. Lies. 2, Liberty. 3. Dower. 
So in caſe of voucher, the feme ſhall not be 
delayed, but ſhall recover againſt the heir incon- 
tinent; ſo likewiſe of tenant by curteſy it is cal- 
led tenancy by the law of England, and therefore 
ſpecially favoured, as a proper conceit and inven- 
tion of our law ; ſo as again the law doth favour 
ſuch as have ancient rights, and therefore it tel- 
leth us it is commonly ſaid that a right cannot 
die : and that ground of law, that a freehold can- 
not be in ſuſpence, ſheweth it well, inſomuch 
that the law will rather give the land to the firſt 
comer, which we call an occupant, than want a 
tenant to a demandant's action. | 
or i Ax again the other ancient ground of law of 
ce WW remitter ſheweth that where the tenant faileth | - 
without folly in the defendant, the law executeth 
y, WB the ancient right. To conclude therefore this 
point, when this practice of feoffments to uſe did 
ow WW prejudice and damnify all thoſe perſons that the 
or ancient common law favour'd ; and did abſolute- 
uts WM ly croſs the wiſdom of the law: to have convey- 
nd W ances conſiderate and not odious, and to have 
his trial thereupon clear and not inveighed, it is no 
marvail that the ſtatute concludeth, that their ſubtle 
imaginations and abuſes tended to the utter ſub- 
verſion of the ancient common laws of this realm. 2. 
Tu third part of the preamble giveth a toucß © Bl 
of the remedy which the ſtatute intendeth to mi- == 


l i 3 Aww ts Hed 1 
niſter, conſiſting jn two parts. pros” as . 
FIRST, the expiration of feoffi Pepe EAA Dae 104 
Scoopy, the taking away lie hurt, a 
mage, and deceit of the uſes, out of which have 
been gathered two extremities of opinions. 

Tuz firſt opinion is, that the intention of the 
ſtatute was to diſcontinue and baniſh all convey- 

ances 
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king of the law, but wandring or goin 
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ances in uſe ; groundink themſelves upon the words, 


that the ſtatute doth not ſpeak of the extinguiſh. 


ment or extirpation of the uſe, viz. by an 
unity of poſſeſſion, but of an extinguiſhment or 
extirpation of the feoffment, Sc. which is the 
conveyance itſelf. mn 

SECONDLY, out of the words (abuſe and errors) 


| heretofore uſed and accuſtomed, as if uſes had 


not been at the common law, but had been only 
an erroneous device or practice, 

To both which I anſwer, | 

'To the former, that the extirpation which the 


ſtatute meant was plain, to be of the feoffee's 


eſtate, and not to the form of conveyances. 
To the latter I ſay, that for the word (abuſe) 


that may be an abuſe of the law which is not a- 


eainſt law, as the taking long leaſes at this day 
of land in capite to defraud wardſhips, is an abuſe 
of the law, which is not againſt law : and by the 
word (errors) the ſtatute meant by it, not a miſta- 
aſtray, 
or digreſſing from the ancient practice of the law 
into a by-courſe : as when we ſay (erravimus cum 
patribus juris) it is not meant of ignorance only, 


but of perverſity. But to prove that the ſtatute 


meant not to ſuppreſs the form of conveyances, 
there be three reaſons which are not anſwerable. 
Tk firſt is, that the ſtatute in the very branch 
thereof hath words, de futuro (that are ſeiſed, or 
hereafter ſhall be ſeiſed:) and whereas it may be 
ſaid that theſe words were put in, in regard of 
uſes ſuſpended by diſſeiſins, and ſo no preſent 


. . Feiſin to the uſe, until a regreſs of the feoffees; 


that intendment is very particular, for commonly 
ſuereiſe® zrezbrought in by. proviſpes, or ſpecial 
branches, and not intermixed in the body of a 
ſtatute; and it had been eaſy for the ſtatute to 


have ſaid, or hereafter ſhall be ſeiſed upon any 
feoffment, Oc. heretofore had or made, 


Tus 


| | pl 8 
READING ON THE STATUTE OF Urs, 


» TE ſecond reaſon is upon the words of the 
1 ſtatute of inrolments, which ſaith, that no heredi- 
- taments ſhall paſs, Ec. or any uſe thereof, Ge. 
e | whereby it is manifeft, that the ſtatute meant to 

leave the form of conveyance with the addition 
) of a farther ceremony. . | 
q Tux third reaſon I make is out of the words of 
y the proviſoe, where it is ſaid, that no primer ſeiſin, 


livery, no fine, nor alienation, ſhall be taken for any - 

eſtate executed by force of the ſtatute of 27. be- 
1 fore the firſt of May 1536, but they ſhall be paid 
>» for uſes made and executed in poſſeſſion for the 

time after; where the word (made) directly go- 
e) eth to conveyances in uſe made after the ſtatute, 
4. and can have no other underſtanding ; for the 
ay words (executed in poſſeſſion) would have ſerved 
ne for the caſe of regreſs: and laſtly, which is more 
he than all, if they have had any ſuch intent, the 
ta- caſe being ſo general and ſo plain, they would 
Vs have had words expreſs, that every limitation of 
aw uſe made after the ſtatute ſhould have been void; 
and this was the expoſition, as tradition goeth, 
that a reader of Grays-Iun, which read ſoon after 
the ſtatute, was in trouble for, and worthily, who, 
as I ſuppoſe, was Boy, whoſe reading I could ne- 
ver ſee; bur I do now inſiſt upon it, becauſe 
now again ſome in an immoderate invective a- 
gainſt uſes, do relapſe to the ſame opinion, 

Tux ſecond opinion which I called a contrary 
extremity is, that the ſtatute meant only to re- 
medy the miſchiefs in the preamble, recited as 
they grew by reaſon of divided uſe; and although - 
the like miſchief may grow upon the contingent 
uſes, yet the ſtatute had no foreſight of them at 
that time, and ſo it was merely a new caſe not 
compriſed, Whereunto I anſwer, that it is the 
wor bf the ſtatute to execute the divided uſe ; 
and therefore to make an uſe void by this ſtatute: 
which was good before, though it doth participate 
Tur A the miſchief recited in the ſtatute, were to 


F 


make j 
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make a law upon a preamble without a purview, 


which were groſly abſurd. But upon the queſtion 


- what uſes are executed, and what not; and whe. 


ther out of poſſeſſions of a diſſeiſor, or other poſ- 
ſeſſions out of privity or not, there you ſhall guide 


your expoſition according to the preamble ; as 
ſhall be handled in my next day's diſcourſe ; and 


4 
Bo SIS p 


ſo much rouching the preamble of this law. 

Fox the body of the law, I would with all rea- 
ders that expound ſtatutes to do as ſcholars are 
willed to do : that is, firſt to ſeek out the princi- 
pal verb; that is, to note and ſingle out the ma- 
terial words whereupon the ſtatute is framed ; 
for there are in every ſtatute certain words, which 
are as veins where the life and blood of the ſta- 
tute cometh, and where all doubts do ariſe, and 
the reſt are liter mortuæ fulfilling words. = 

Tut body of the ſtatute conſiſteth upon two 
parts. | 1 | 

FixsT, a ſuppoſition, or caſe put, as Anderſon 
36 Reginæ calleth it. . 

SECONDLY, a purview or ordinance thereupon. 

Tk caſes of the ſtatute are three, and ever 
one hath his purview. 

Tux general caſe. | 

Tux caſe of co-feoffees to the uſe of ſome of 
them. | 

AnD the general caſe of feoffees to the uſe ot 
pernors of rents or profits. | 

Tux general caſe is built upon eight material 
words. 3 

Fovk on the part of the feoffees. | 

TuxkE on the part of ceſty gue uſe, and one 
common to them both. 

Tux firſt material word on the part of the feof- 
fees is the word (perſon.) This excludes all alliap- 
es; for there can be no truſt repos'd but in 4 
erſon certain: it excludes again all corporations; 
for they are equalled to a uſe certain: for note 


on the part of the feoffor-over the ſtatute inſiſt 
| _ upon 


J 


this excludes chattels. The reaſon is, that the 


is ſpent ; for Littleton tells us, that there are but 


for it is not ſaid infeoffed to uſe hereafter ſeiz ed. 8 


there is no inheritance in being of this rent: this «| 
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BJ 
upon the word (perſon,) and in the part of ce / 
que uſe, that added body politick. £ 
Tux ſecond word material, is the word (ſeiz'd:) 


ſtatute meant to rgmitthe common law, and noſt — 4 
but that the chattels might ever paſs by teſtament U 
or by parol ; therefore the uſe did not pervert 
them. It excludes rights, for it is againſt the 
rules of the common law to grant, or transfer 
rights; and therefore the ſtature would FF x<cute * 
them. 

TrIzDLy, it excludes contingent uſes, becauſe 
the ſeiſin cannot be but to a fee-ſimple of a uſe; 
and when that is limited, the ſeiſin of the feoffee 


two ſeiſins, one in Dominio ut 2 the other 
ut de · feodo & jure; and the feoffee by the com- oy; 
mon Jaw could execute but the fee-ſimple tꝭ uſes... n | . 
preſent, and not poſt uſes; and therefore the ſta- * 
tute meant not to execute them. 

Tk third material word is (hereafter) that 
bringeth in again conveyances made after the ſta- 
tute ; it brings in again conveyances made before, 
and diſturb'd by diſſeiſin, and recontinued after; 


$ 
3 
3 
. 


U 
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Tux fourth word is (hereditament) which is tod ... 
be underſtood of thoſe things whereof an inheri- | 
tance is 1 eſſe; for if I grant a rent- charge de on feof 3 
nov for life to a uſe, this is good enough; yet. — 3 
word likewiſe excludes annuities and uſes them- She elec, "wo 
ſelves; ſo that a uſe cannot be to a uſe. Gn 

Taz firſt word on the part of cefty que uſe, is 2 Hi 
the word (uſe, confidence or truſt) whereby it ods fits Li} 
is plain that the ſtatute meant to remedy the mat F 1 
ter, and not words; and in all the clauſes it ſtil” — os | 
carrieth the words, : 

Tux ſecond word is the word (perſon) again 
which excludeth all alliances: it excludeth alſo 
all contingent uſes which are not to bodies, 9 
| a 
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and natural, as the building of a church, the ma- 
king of a bridge; but here (as noted before) it is 
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ever coupled with body politick. 

Tux third word is the word (other;) for the 
ſtatute meant not to croſs the common law. Now 
at this time uſes were grown to ſuch a familiarity, 
as men could not think of poſſeſſion, but in courſe 
of uſe; and ſo every man was ſeiſed to his own 
uſe, as well as to the uſe of others; therefore be- 


. cauſe ſtatutes would not ſtir nor turmoil poſſeſ- 
ſion ſetfled at the common law, it putteth in pre- 


ciſely this word (other:) meaning the divided 
uſe, and not the conjoined uſe; and this cauſeth 
the clauſe of joint feoffees to follow in a branch 
by itſelf ; for elſe that caſe had been doubtful 
upon this word (other.) 5 

TE words that are common to both, are 
ords expreſſing the conveyance whereby the uſe 
ariſethz/ of which words, thoſe that breed any 
queſtion are (agreement, will, otherwiſe) where- 
by ſome have inferred that uſes might be raiſed 
by agreement parol, ſo there were a conſideration 
of money, or other matter valuable; for it is ex- 
preſſed in the words before (bargains, ſale, and 
contract) but of blood, or kindred ; the error of 
which collection appeareth in the word immedi- 


ately following (viz. will) whereby they might as 
well include, that a man ſeiſed of land might raiſe 
an uſe by will, eſpecially to any of his ſons or 
kindred, where there is a real conſideration ; and 
by that reaſon mean, betwixt this ſtatute and the 


[ſtatute of 32 of wills, lands were deviſeable, eſpe- 


ially to any man's kindred, which was clearly 
ther wiſe; and therefore thoſe words were put in; 


I not in regard of uſes raiſed by thoſe conveyances, 


or without, or likewiſe by will, might be transferred; 
and there was a perſon ſeiſed to a uſe, by force 
of that agreement or will (viz.) to the uſe of the 
aſſignee ; and for the word (otherwiſe) it ſhould 
by the. generality of the word include a diſſeiſin 

8 | By | lo 


| ReApinG ON THE STATUTE oF UsFs, 337 


to a uſe. But the whole ſcope of the ſtature / 
R crofſeth that which was to execute ſuch uſes, as 


were confidences and truſt, which could not be 
e in caſe of diſſeiſin; for if there were a command-- 
ment precedent, then the land was veſted in ce 
„ que uſe upon the entry; and if the diſſeiſin were | 
e of the diſſeiſor's on head, then no truſt; and thus 
n much for the caſe of ſuppoſition of this ſtatute ; | 
5 here follow the ordinance and purview thereupon. 5 
2 TE purview hath two parts, the firſt operatio 
e ſtatuti; the effect that the ſtatute worketh: and 
d there is modus operandi, a fiction, or explanation 


ch how the ſtatute doth work that effect. The ef- 
<4; fect is, that ceſty que uſe ſhall be in poſſeſſion of 
ul like eſtate as he hath in the uſe; the fiction 
guomodo is, that the ſtatute will have the poſſeſ- 
re ſion of cefty que uſe, as a new body compounded 
iſe of the matter and form; and that the feoffees 
ny | fall give matter and ſublitanee, and the uſe ſhall 
re- give form and quality; the material words in the 
ed MW firſt part of the purview are four. | 
on 1 Tux firſt words are remairider and reverter, 
-x- the ſtarute having ſpoken before of uſes in fees 
nd  fimple, in tail, for life, or years, addeth, or o- 
therwiſe (in remainder, reverter:) whereby it is 
manifeſt, that the firſt words are to be underſtood 
of uſes in poſſeſſion ; for there are two ſubſtantial 
and eſſential differences of eſtates, the one limiting 
the times, (for all eſtates are but times of their con- 
tinuances) the former makerh little difference of fees 
imple, fee-tail for life or years, and the other ma- 
keth difference of poſſeſſion as remainder : all other 
differences of eſtate are but accidents, as ſhall be : 
ſaid hereafter : theſe two the ſtatute meant to 4 
take hold of, and at the words, remainder and W 
reverter it ſtops : it adds not words, (right, title, | 
or poſſibility) nor it hath not general words (or 
otherwiſe); it is moſt plain, that the ſtatute meant 
to execute no inferior uſes to remainder or rever- 
ter; that is to ſay, no * or hen, 


— 
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but eſtates, only ſuch as the feoffees might have 
executed by conſcience made. Note alſo, the 
very letter of the ſtatute doth take notice of a 
difference between an uſe in remainder and an 
uſe in reverter; which though it cannot properly 
be fo called, becauſe it doth not depend upon 
particular eſtates, as remainders do, neither did 
then before the ſtatute draw any tenvres as re- 
_ verſions do; yet the ſtatute intends that there is 
a difference when the particular uſe and the uſe li- 
mited upon the particular uſe are both new uſes; in 
which caſe it is a uſe in remainder; and where the 
particular uſe is a new uſe, and the remnant of the 
uſe is the old uſe, in which cafe it is a ufe in reverter. 

Txt next material word is (from henceforth) 
which doth exclude all conceit of relation that 
ceſty que uſe ſhall neg come in as from the time 
of the firſt feoffments to uſe, as Bruduell's con- 


Eline was in 14 Hen. VIII. That is, the feoffor had 
oo * ee arent- charge, and ceſty que uſe had made a 


ent In fee, by the ſtatute of 1 Richard 111: 


80 
2 1d. rn he the feoffggaſnould have held ir diſcharged, becauſe 


Me nh of 


the att of ceſty ge uſe ſhall put thę feoffor in, as if 
ceſty que uſe had been ſeiſed in from the time of 


err eth firſt uſe limited : and therefore the ſtatute 


3 
le. 
See, 

12 
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doth take away all ſuch ambiguities, and expreſſeth 
that cefty gue iſe ſhall be in poſſeſſion from hencc- 
forth ; that is, from the time of the parliament for 
_ uſes then in being, and from the time of the ex- 
ecution for uſes limited after the parliament. 

THe third material words are (lawful ſeiſin, ſtate 
and poſſeſſion) not a poſſeſſion in law only, but 2 
ſeiſin in tail; not a title to enter into the land, but 
an actual eftare. — ; | 

Tnr fourth words are of and in ſuch eſtates 
as they had in the uſe; that is to ſay, little e- 
ſtates, fee-ſimple, fee-tail, for life, for years at 
will, in poſſeſſion, and reverſion, which are the 
ſubſtantial differences of eſtates, as was ſaid be- 
fore; but both their latter clauſes are more ful 
1 per- 


„ 9. 


perfected and expounded by the branch of the 
fiction of the ſtatute which follows. 1 

| - Tm1s branch of fiction hath three material 
words or clauſes: the firſt material clauſe is, that 
- the eſtate, right, title, and poſſeſſion that was in 
1 ſuch perſon, Cc. ſhall be in ceſty que aſe ; for that 
| 


the matter and ſubſtance of the eſtate of ce gue 
aſe is rhe eſtate of the feoffee, and more he can- 


8 not have; ſo as if the uſe were limited to cefty 
by que uſe and his heirs; and the eſtate out of which 
n it was limited was but an eſtate for life, cuſty que 
e e can have no inheritance : ſo if when the ſta- 
* tute came the heir of the feoffee had not entred 
r. after the death of his anceſtor, but had only a_ 
1 poſſeſſion in law, ceſty que uſe in that cafe ſhould 
At not bring an aſſize before entry, becauſe the heir 
ne of the feoffee could not; ſo that the matter where- 
n- upon the uſe muſt work is the feoffee's eſtate. 


But note here: whereas before when the ſtatute , 
ſpeaks of the uſes, it ſpake only of uſes in poſ- 
ſeſſion, remainder, and reverter, but not in title 
or right; Now when the ſtatute ſpeaks what ſhall 
be taken from the feoffee, it ſpeaks of title and 
right ; ſo that the ſtatute takes more from the 
feoffee than ir executes preſently in caſe, where 
there are uſes in contingence which are bur titles. 

Tur ſecond word is (clearly) which ſeems pro Z 
perly and directly ro meet with the conceit © 
Scintilla Furis, as well as the words in the pream- 
ble of extirpating and extinguiſhing {ſuch feoff. 
ments, ſo is their eſtates as clearly extinct. 

Tux third material clauſe is“ after ſuch quality, 
manners, form and condition as they had in the uſe; 
ſo as now as the feoffee's eſtate gives matter, ſo 
the uſe gives form : and as in the firſt clauſe the 
uſe was endowed with the poſſeſſion in points of 
eſtate, ſo there it is endowed with the poſſeſſion in 
all accidents and circumſtances of eſtate ; wherein | 
firſt note, that it is,groſs and abſurd to expound #7. 
the form of the uſt any whit to deſtroy the ſub- 
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ſtance of the eſtate as to make a doubt, (becauſe 


the uſe gave no dower or tenancy by the courte- 
ſy) that therefore the poſſeſſion when it is tranſ- 
ferred would do ſo likewiſe : no, but the ſtatute 
meant ſuch quality, manner, form and condition, 
as it is not repugnant to the corporal preſence 
and poſſeſſion of the eſtate. | ; 

NexrT for the word (condition) I do not hold 
it to be put in for uſes upon condition, though it 
be alſo compriſed within the general words; but 
becauſe I would have things ſtood upon learned- 


ly, and according to the true ſenſe, I hold it but 


for an explaining, or word of the effect; as it is in 
the ſtatute of 26 of treaſons, where it is ſaid, 
that the offender ſhall be attainted of the overt 
fact by men of their condition (in this place ;) 
that is to ſay, of their degree, or ſort: and fo 
the word condition in this place is no more, but 
in like quality, manner, form and degree or ſort; 
ſo as all theſe words amount but to (modo & for- 
ma.) Hence therefore all circumſtances of eſtate 
are comprehended, as ſole ſeiſin, or jointly ſeiſin, 


by intierties, of by moieties, a circumſtance of 


eſtate to have age as coming in by. deſcent, or not 
age as purchaſer, or circumſtance of eſtate de- 
ſcendable to the heir of the part of the father, 
or of the part of the mother. A circumſtance of 
eſtate conditional or abſolute, remitted or not re- 
mitted, with a condition of inter-marriage, or 
without, all theſe are accidents and circumſtances 
of eſtate, in all which the poſſeſſion ſhall enſue 
the nature and quality of the uſe: and thus much 
of the firſt caſe which is the general caſe. 

TRE ſecond caſe of the joint feoffees needs no 
expoſition ; for it purſueth the penning of the 
general caſe : only this I will note, that although 
it had been omitted, yet the law upon the firſt 
caſe would have been taken as the caſe provided; 
ſo that it is rather an explanation than an addi- 


tion : for turn that caſe the other way, that one 
n 5 welle 
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e were infeoffed to the uſe of himſelf, I hold the. 


A law to be, that in the former caſe they ſhall. be 
(-  ſeiſed jointly; and ſo in the latter caſe ce gue *© 
te ti ſe ſhall be ſeiſed ſolely : for the word (other) it 
n, ſhall be qualified by the conſtruction of caſes, as 
ce | ſhall appear when I come to my diviſion. But 

: becauſe this caſe of co-feoffees to the uſe of one 
Id of them was a general caſe in the realm, there- 

It fore they foreſaw it, reſs'd it preciſely, and 
ut paſs'd over the caſe Fa converſo, which was but an 
d- eſpecial caſe: and they were loth to bring in this 
ut caſe, by inſerting the word only into the firſt 
in caſe, to have penned it to the uſe only of other 
d, perſons ; for they had experience what doubt the 

It word (only) bred upon the ſtatute of 1 R. III. 

2) after this third caſe: and before the third caſe of 

ſo rents comes in the ſecond ſaving; and the reaſon 

ut of it is worth the noting, why the ſavings are 

t; interlaced before the third caſe; the reaſon of it 
or- is, becauſe the third caſe needeth no ſaving, and 
ate the firſt two caſes did need ſavings; and that 

In, is the reaſon of that again. | : 

of Ir is a general ground, that where an act of 

10t parliament is donor, if it be penned with an (ac 


de- 7) it is not a ſaving, for it is a ſpecial gift, and 
not a general gift, which includes all rights ; and 
therefore in 11 Henry VII. where upon the alie- 
nation of women, the ſtatute intitles the heir of 
him in remainder to enter, you find never a- 
ſtranger, becauſe the ſtatute gives entry not ¶ im- 
pliciter) but within an (ac ſi;) as if no aliena- 
tion had been made, or if the feme had been na- 
turally dead. Strangers that had right might 
have entred ; and therefore no ſaving needs. So 
in the ſtatute of 32 of leaſes, the ſtatute enacts, 
that the leaſes ſhall be good and effectual in law, 
as if the leſſor had been ſeiſed of a good and 
perfect eſtate in fee-ſimple; and therefore you 
find no ſaving in the ſtatute; and ſo likewiſe of 
divers other ſtatutes, where the ſtatute doth make 
1 Y 3 a gift 
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a gift or title good, ſpecially againſt certain per- 


ſons, there needs no ſaving, except it be to ex- 


empt ſome of thoſe perſons; as in the ſtatute of 


1 R. III. Now to apply this to the caſe of rents, 
which is penned with an (ac ſi) (viz.) as if a 
ſufficient grant, or lawful conveyance had been 


made, or executed by ſuch as were ſeiſed”; Why 


if ſuch a grant of a rent had been made, one that 
had an ancient right might have entred and have 


needeth ; but the ſecond firſt caſes are not pen- 


deen LAvoided the charge; and therefore no ſaving 
. | 
—— i \ ned with an (ac fi but abſolate, that cefty que 


ee 


ſe ſhall be adjudged in eſtate and poſſeſſion, 
which is a judgment of parliament ſtronger than 
any fine, to bind all rights; nay it hath farther 
words (viz.) in lawful eſtate and poſſeſſion, which 
maketh it ſtronger than any in the firſt clauſe ; 
for if the words only had ſtood upon the ſecond 


| clauſe, (vz.) that the eſtate of the feoffee ſhould 


be in ceſty que uſe, then perhaps the gift ſhould 
have been ſpecial, and fo the ſaving ſuperfluous : 
nd this note is material in regard of the great 
veſtion, whether the feoffees may make any re- 
reſs; which opinion (I mean that no regreſs is 
eft unto them) is principally to be argued out of 
the ſaving ; as ſhall be now declared: for the ſa- 
ings are two in number ; the firſt ſaveth al! 
rangers rights, with an exception of the feot- 
fees ; the ſecond is a ſaving out of the exception 
of the firſt ſaving, (viz.) of the feoffees in caſe 
where they claim to their own proper uſe : it 
had been eaſy in the firſt ſaving out of the ſta- 


[tute (other than ſuch perſons as are ſeized, or 


hereafter ſhould be ſeiſed to any uſe) to have 
| added to theſe words 8 this ſtatute; 


or in the ſecond ſaving to have added unto the 
words (claiming to their proper uſe) theſe words 
or to the uſe of any other, and executed by this 
atute:) but the regreſs of the feoffee is ſhut out 
between the two ſavings; for it is the right of a 
EN Wow. On ou 5 FL I ew 4 perſon 
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perſon claiming to an uſe, and not unto his own 


proper uſe ; but it is to be added, that the firſt 


ſaving is not to be underſtood as the letter im- 
plieth, that feoffees to uſe ſhall be barr'd of their 
regreſs, in caſe that it be of another feoffment |; 


than that whereupon the ſtatute hath wroughr, 
but upon the ſame feoffment ; as if the feoffee 
before the ſtatute had been diſſeiſed, and the dil- 
ſeiſed had made a feoffment in fee to J. D. his 
uſe, and then the ſtatute came : this executeth 


the uſe of the ſecond feoffment ; but the firſt 


feoffees may make a regreſs, and they yet claim 
to an uſe, but not by that feoffment upon which 
the ſtatute hath wrought. 


A TOW followeth the third caſe of the ſtatute 
touching execution of rents; where.n the 


material words are four £ 
FIRST, whereas divers perſons are ſeiſed, which 


hath"bred a doubt that it ſhould only go to rents 


in uſe, at the time of the ſtatute ; but it is ex- 


+ 
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J 
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plained in the clauſe following (vzz.) as if a grant 


had been made to them by ſuch as are or ſhall be 
ſeifed. „ 

Tux fecond word is (profit) for in the putting 
of the caſe, the ſtatute ſpeaket!> of a rent; bur 
after in the purview is added theſe words (or 


profit.) 
TE third word is (ac ſi) (S) that they ſhall 


have the (S) as if a ſufficient grant or lawful 


conveyance Had been made and executed unta 


them. 
Tus fourth words are the words of liberty and 
remedies attending upon ſuch rent (S) that be 


ſhall diſtrain, Oc. and have ſuch ſuits, entries, 
and remedies, relying again with an (ac ſi) as if the 


grant had been made with ſuch Collateral penal» 
ties and advantages. Ne, 

Now for the proviſoes; the makers of this law 
did ſo abound with poiicy 


14 


and diſcerning, as they 
| did 
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did not only forefee ſuch miſchiefs as were inci- ſu} 

dent to this new law immediately, but likewiſe pri 

ſuch as were confequent in a remote degree; and fee 

therefore beſides the expreſs proviſoes, they did 

add three new -proviſoes which are in themſelves ſta 
ſubſtractive laws; for foreſeeing that by the exe- en 

Ho cution of uſes, wills formerly made ſhould be o- 5 
1 verthrown: They made an ordinance for wills. po 
Foreſeeing likewiſe, that by execution of uſes, aft 

women fhould be doubly advanced: they made bei 

an ordinance for dowers and jointures. Foreſee- at 

ing again, that the execution of ufes would make 18 
franktenement paſs by contracts paroll, they made Ke 

an ordinance for inrollments of bargains and ſales. bot 

The two former they inſerted into this law, and wa; 

the third they diſtinguiſhed into a law apart, but : 

without any preamble, as may appear, being but the 

a proviſoe to this ſtatute & Beſides all theſe pro- and 

viſional laws; and Watte whereof exp 

three attend upon the law of jointure, and cha 

* bdrn 11 Wales, which are not material to theſpur- tim 

poſe in handy There are fix provifoes which are com 

natural and true members and limbs of the ſta- 1 

tute, whereof four concern the part of ceſy que liefs 

aſe, and two concern the part of the feoffees : paſt 

he four, which concern the part of ceſty que uſe, I 

tend all to ſave him from prejudice by the execu- coll. 

tion of the eſtate. e „„ 

© ENG Tux firſt faveth him from the extinguiſhment the 
bdof any ſtatute or recognizance ; as if a man had an limi 
Extent of a hundred acres, and an ufe of the in- And 
heritance of one. Now the ſtatute executing the noni 

poſſeſſion to that one, would have extinguiſh'd to c 

his extent being intire in all the reſt : or as if the dy c 
Rec. of a ſtatute having ten acres liable title. 
2 the ſtatute, chad made a feoffment in fee to F. 
| _ a ſtranger of « and after had made a feoff- tena 
ment in fee to the uſe of the conizee and his from 

heirs. And upon this proviſoe there ariſe three WP 
queſtions : Firſt, whether this proviſoe were not feoff 


ſuper: 
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ſuperfluous, in regard that cefty que uſe was com- 
prehended in the general ſaving, though the feof- 
fees. be excluded ? 18 * 39 

SkcoxpLy, Whether this proviſoe doth ſave 
ſtatutes or executions, with an apportionment or 
entire ? EL SL | 

TrrxDLy, becauſe it is penned indefinitely in 
point of time, whether it ſhall go to uſes limited 
after the ſtatute, as well as to thoſe that were in 
being all the time of the ſtatute, which dguht is 
ather inforced by this reaſon, becauſe therewa 

*for ufes at the time of the ſtatute afar that. the 
'execution. of the ſtatute might, be waved : but 
both poſſeſſion and uſe, ſince the ſtatute, may be 


waved. - 

Tre ſecond proviſoe ſaveth ceſty que uſe from 
the charge of primer ſeifin, liveries, ouſter le maines, 
and fuch other duties to the King, with an 


1 expreſs limitation of time: that he ſhould be diſ- 
charged for the time paſt, and charged for the 
: time to come to the King, viz. May 1536. to be 
: communis terminus, © | 
- Tu third proviſoe doth the like for fines, re- 
2 liefs, and heriots diſcharging them for the time 

: paſt, and ſpeaking nothing of the time to come. 
a Tux fourth proviſoe giveth to ceſiy que uſe all 
- collateral benefits of vouchers, aids priers, actions 

| of waſte, treſpaſs, conditions broken, and which 
t the feoffees might have had; and this is expreſly 
n limited for eſtates executed before 1 May 1536. 
- And this proviſoe giveth occaſion to intend that 
e none of theſe benefits would have been carried 
d to ccſty que uſe, by the general wards in the bo- 
e dy of the law, (S.) that the feoffees eſtate, right, 
e title, and poſſeſhon, Ec. ds. 
o Fox the two proviſoes on the part of the ter- 
F- tenant, they both concern the ſaving of ſtrangers 
is WW fromprejudice, . L 
e Tre firſt ſaves actions depending againſt the 
xx If feoffees, that they ſhall not abate. © wh 
8 MOT HE 
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Tux ſecond faves wardſhips, liveries, and on- 
ſter le maines, whereof title was veſted in regard 
of the heir of the fepffee, and this in caſe of the 


King only. 


. | 
What perſons may be ceſty que uſe, and what 
_ : 1 
M hat perſons may declare an uſe, and what not. 


f. 
2 u HOUGH I have opened the ſtatute in order 
. 


of words, yet I will make my diviſion in 
order of matter, v7. | 
1. Taz raiſing of uſes. | 
2. Tux interruptian of uſes. 
3. Tu executing of uſes. | 
Again, the raiſing of uſes doth eaſily divide 
itſelf into three parts. | | 
Tux perſons that are actors to the conveyance 
to uſe. : 
Tuk uſe itſelf. 
Txt form of the conveyance. 
TEN it is firſt to be ſeen what perſons may be 
ſeifed to an uſe, and what not; and what perſons 
may be ceſty que nſe, and what not. | 
„„ Tux King cannot be feiſed to an uſe ; no not 
Sage. 7 7 Where he taketh in his natural body, and to ſome 
purpoſe as a common perſon ; and therefore if 
land be given to the King, and J. D. per terme de 
lour vics, this uſe is void for a moiety. 
LIkE law is, if the King be ſeized of land in 
the right of his duchy of Lancaſter, and cove- 
nanteth by his letters patent under the duchy 
ſeal to ſtand ſeiſed to the uſe of his ſon, nothing 


„ paſſeth. 


Lixe law, if King R. III. who was feoffor to 
divers uſes before he took upon him the crown, 
had after he was King by his letters patent grant- 


ed the land over, the uſes had not been 2. 


What perſons may be ſeiſed to an uſe, and what 
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Tx: Queen (ſpeaking not of an imperial Queen 
but by marriage) cannot be ſeiſed to an uſe, 
though ſhe be a body enabled to grant and pur- 
chaſe, without the King: yet in regard of the 
government and intereſt the king hath in her 
poſſeſſion, ſhe cannot be ſeiſed to an uſe. 

A CorrorartIoN cannot be ſeiſed to an uſe, 
becauſe their capacity is to a uſe certain ; again, 
becauſe they cannot execute an eſtate without 
doing wrong to their corporation or founder ; but 
chiefly becauſe of the letter of this ſtatute which 

(in any clauſe when it ſpeaketh of the feoffee) 
reſteth only upon the word (perſon,) but when 

it ſpeaketh of ceſty que uſe, it addeth perſon or 
body politick. 

Ir a biſhop bargain or ſell lands whereof he is 

ſeiſed in the right of his ſee, this is good during 

his life; otherwiſe it is where a biſhop is infeoff- 

ed to him and his ſucceſſors, to the uſe of J. D. 

and his heirs, that is not good, no not for the 
biſhop's life, but the uſe is merely void. i 
* ConTraxy law of tenant in tail; for if I give 
land in tail by deed ſince the ſtatute to A. to mn . 
uſe of B. and his heirs ; » 1 a 1 25 - = 
determinable upon the death of A without iſſue, - //Afe” 
And like law, though doubtful before the Tatnte, IM Ste, 
was, for the chief reaſon which bred the doubt r 7fXÞ 
before the ſtatute, was becauſe tenant in tail could ; + 
not execute an eſtate without wrong; but that > 
ſince the ſtatute is quite taken away, becauſe the © 
ſtatute ſaveth no right of intail, as the ſtature of . 


. j 4 


le 


ce 


I in 1 R. III. did; and that reaſon likewiſe might — 
od have been anſwered before the ſtarute, in regard — 
achy of the common recovery. 

hing A Famr covert and an infant, though under 24 
TIM years of diſcretion, may be ſeiſed to an uſe; for &% 

0 


aware} as land might deſcend unto them from 3 — A 


feoffee to uſe, fo may they originally be infeoff- 2 2 7 — 
rant- ed to an uſe yet if it be before the ſtatute, ad, ns 


* they had (upon a ſub 7 vey brought) executed their 2 nee * 
* „ — / | 
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eſtate during the coverture or infancy, they might 
have defeated the ſame; and 
have been ſeiſed again to the uſe, and not to their 


own uſe; but ſince the ſtatute no right is ſaved 
unto them. 


1 — 20 an uſe precedent᷑ ſince the ſtatute, the infant or 
ng © baron Ne too late to diſcharge or root up the 
feoffment but if an infant be .infeoffed to the 

iſe of himſelf nd his heirs, and. D. pay ſuch 
1a ſum of money,to the uſe of J. G. and his heirs, 


of ' 
ee. ingent uſe. 
er Contrary law, if an infant be infeoffed to 


© $071 . uſe of himſelf for life, the remainder to the 
57 e of I. S. and his heirs, he may diſagree to the 
feoffment as to his own eſtate, but not to diveſt 


7 mg uy of him in remainder. 


D AnD yet if an attainted perſon be infeoffed to 
an uſe, the King's title, after office found, ſhall 


- Prevent the uſe, and relate above it, but until 

sffice the cefty que uſe is ſeiſed of the land. 

| 25 ec Lixe law of an alien ; for if land be given to 

| an alien to an uſe, the uſe is not void ab initio : 

225 . neither alien or attainted perſon can maintain 
. — an action to defend the land. 

. THE King” s villain if he be infeoffed to an uſe, 


4 75 „ King's title ſhall relate above the uſe, other- 
74 wiſe in caſe of a common perſon. 


villain, the uſe nejther riſeth, but the Jord is in 
by the common law, and not by the ſtature diſ- 
charged of the uſe. 

| hBur if the husband be infeoffed to the uſe of 
| £305. his wife for years, if he die the wife ſhall have 


1 v4. the term, and it ſhall not inure 5 way of diſ- 
charge, although the 1 husband may di poſe of the 


- , ** 
5 jor term, 
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#tien they ſhould 


If a feme covert or an en be enfeoffed to 


A n-rberce the infant may Ts and overthrow the con- 


Ee FT cceadathe remainder, but it ſhall remain to the benefit 


Bur if the lord be infeoffed to the uſe of his 
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So if the lord, of whom the land is held, be in- 
feoffed to the uſe of a perſon attainted, the lord 
ſnall not hold by way of diſcharge of the uſe, be- 


cauſe of the King's title, An. diem & vaſtum. 
A PrxsoN uncertain is not within the ſtatute, 
nor any eſtate in nubibug or ſuſpence executed: 


as if I give land to I. S. the remainder to the 


right heirs of J. D. to the uſe of J. N and his 
heir, J. N. is not ſeiſed of the fee- ſimple of an e- 
ſtate per vit. of I. S. till L D. be dead, and then 
in fee-fimple. 1 ” 

Like law, if before the ſtatute I give land to 


J. S. per auter vie to an uſe, and I. S. dieth, lea- 


ving ceſty que gſe, whereby the freehold is in ſuſ- 
pence, the ſtatufe cometh, and no occupant en- 


treth; the uſe is not executed out of the free- 


hold in ſuſpence for the occupant, ſhe diſſeiſor, 
the lord by eſcheat © Fre frofhce upon conſidera- 


tion, not having riotice, and all other perſons 


which ſhall be ſeiſed ro uſe, not in regard of 


their perſons but of their title, I refer them to 


my diviſion touching diſturbance and interrup- 
tion of uſes. VV x 
Ir followeth now to ſee what perſon may be a 


ceſty que uſe, The King may be ceſty que uſe; but a, ou 
it behoveth both the declaration of the uſe, and gx 


the conveyance itſelf, ro be matter of record, be- 
cauſe the King's title is compounded of both ; I 


fay not appearing of record, but by conveyance 


of record. And therefore if I covenant with 7. S. 
to levy a fine to him to the King's uſe, which I 
do accordingly; and this deed of covenant be nor 
inrol'd, and the deed be found by office, the uſe 


veſteth not. E converſo, inrol'd: if I covenant | 


with J. S. to infeoff him to the King's uſe, and 
the deed be inrol'd, and the feoffment alſo be 
found by office, the uſe veſteth; A. — | 
Bor if I levy a fine, or ſuffer a recovery to 
the King's uſe, and declare the uſe by decd of co- 

ver ant 
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venant enroPd, though the King be not party, 


yet it is good enough. 
A Corrorarion may take an uſe, and yet it 
: is not material whether the feoffment or the de- 
claration be by deed ; but I may infeoff J. S. to 
the uſe of a corporation, and this uſe may be 
averred. 

A Us to a perſon uncertain is not void in the 
firſt limitation, but executeth not till the perſon 
be in eſſe; ſo that this is poſitive, that an uſe 
ſhall never be in abeyance as a remainder may be, 
but ever in a perſon certain upon the words of 
the ſtatute, and the eſtate of the feoffees ſhall be 
in him or chem which have the uſe, The reaſon 


js, becauſe no confidence can be repoled in a perſon 


unknown and uncertain; and therefore if I make 
a feoffment to the uſe of I. S. for life, and then 
to the uſe of the right heirs of J. D. the remain- 
der is not in qbeyance, but the reverſion is in the 
feoffor (9:0uſ9uc.) So that upon the matter all 
perſons uncertain in uſe, are like conditions or 
limitations precedent. 
ILIkE law, if I enfeoff one to the uſe of I 5. 
for years, the remainder to the right heirs of J. V. 
, This is not executed in abe ance, and therefore 
N nd) not void. 5 
e LIKE law, I make a feoffment to the uſe of 
„ my wife that ſhall be, or to ſuch perſons as I ſhall 
Uh es maintain, though I limit no particular eſtate at 
all; yet the uſe is good, and ſhall i in the interim 
return to the feoffor. 

Hehe, fa ConTrary law, if I once limit the whole fee- 
ſimple of the uſe out of land, and part thereof to 
a perſon uncertain, it ſhall never return to the 
feoffor by way of fraction of the uſe: but _ 
how it ſhould have gone unte the feoffor:; 
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the uſe of my wife for life, the remainder to my 


my brother, and be in my fon, which is the skip- 


whole uſe ; and if I afterwards have a Jon, he 


by the common law. 


you three things: Firſt, that the letter is full in 1 8 
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it falleth ; ; as when I make a feoffment in fee to | 
FAY — 


the remainder to my brother and his heirs: . 
my wife die before I have any ſon, the uſe ſhall * 
not be in me, but in my brother. And yet if I ies. 
marry again, and have a ſon, it ſhall diveſt from 


firſt begotten ſon : I having no ſon at that time, 7 7 | 


ping they talk ſo much of. 

So if I limit an uſe jointly to two perſons, not 
in eſſe, and the one cometh to be in eſſe, he ſhall 
take the intire uſe; and yet if the other after- 
ward come in eſſe, he ſhall take jointly with the 
former; as if I make a feoffment to the uſe of 
my wife that ſhall be, and my firſt begotten ſon 
for their lives, and 1 marry; my wife taketh the 


taketh jointly with my wife. 
Bur yet where words of qbeyance work to an 
eſtate executed in courſe of poſſeſſion, it ſhall do 
the like in uſes ; as if I infeoff A. to the uſe of 
B. for life, the remainder to C. for life, the re- 
mainder to the right heirs of B. this is a good re- 
mainder executed. 
So if I enfeoff A. to the uſe of his right heirs, © 
A. is in the fee-ſimple, not by the ſtatute, but 


Now are we to examine a fected point of the 
diſability of ſuch perſons as do take by the ſta-— 
_ ; and that upon the A of the — 5 ' 
where divers perſons are ſeiſed to the uſe of o- 
ther perſons; ſo that by the letter of the ſtatute, . 4 1 
no uſe is contained; but where the feoffor is one, 7 
and ceſty que uſe is another ra | 

TarExEForE it is to be ſeen in what caſes de \ 
ſame perſons ſhall be both ſeiſed to the uſe and 4. | 
ceſty que uſe, and yet in by the ſtatute; and in K 
what caſes they ſhall be diverſe perſons, and yet by fe - 


in by the common law ; wherein I obſerve unto ,_- 


the + ee. 
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the point. Secondly, that it is ſtrongly urged 
by the clauſe of joint eſtates following. Thirdly, 


that the whole ſcope of the ſtatute was to remit 


the common law, and never to intermeddle where 
the common law execured an eſtate ; therefore 
the ſtatute ought to be expounded; that where 
the party ſeiſed to the uſe, and the cefty que uſe 
is one perſon, he never taketh by the ſtatute, ex- 
cept there be a direct impoſſibility or imperti- 
nency for the uſe, to take effect by the common 
law. C | = 
Ap if I give land to J. S. to the uſe of him- 
ſelf and his heirs; and if J. D. pay a ſum of mo- 
ney, then to the uſe of J. D. and his heirs, I. S. 
is in of an eſtate for life, or for years, by way 
of abridgment of eſtate in courſe of poſteſßon, 
and I. D. in of the fee-ſimple by the ſtatute: 


So if I bargain and ſell my land after ſeven 
years, the inheritance of the uſe only paſſeth; 


and there remains an eſtate for years by a kind 
of ſubſtraQtionf&F the inheritance Sent of 
my eſtate, but merely -at the common law, 

Bur if I enfeoff J. S. to the uſe of himſelf in 


tail, and then to the uſe of J. D. in fee, or co- 


venant to ſtand ſeiſed to the uſe of myſelf in 
tail, and to the uſe of my wife in fee; in both 
theſe caſes the eſtate tail is executed by this ſta- 
rute ; becauſe an eſtate tail cannot be re-occupied 
out of a fee-ſimple, being a new eſtate, and not 
like a particular eſtate for life or years, which are 
but portions. of the abſolute fee; and therefore if 
_ IT bargain and ſel] my land to J. S. after my death 
without iſſue, it doth not leave an eſtate tail in 
me, nor veſteth any preſent fee in the bargain, 
but is an uſe expectant. 5 LO 
So if I enfeoff J. S. to the uſe of J. D. for life, 
and then to the uſe of himſelf and his heirs, he 
is in of the fee-ſimple merely in courſe of poſſeſ- 
ſion, and as of a reverſion, and not of a remain- 


der. 


4 -  Contrazy 


/ 
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 ConTtzary Law, if I enfeoff J. & to the ufs 
pf J. D. for life, then to the uſe of himſelf for 
life, the remainder to the uſe of I. N in fee: 


Now the law will not admit fraction of eſtates ; 


but J. S. is in with the reſt by the ſtatute. 


So if I infeoff I. &. to the uſe of himſelf and 


a ſtranger, they ſhall be both in by the ſtatute, 


becauſe they could not take jointly, taking by 
ſeveral titles. "Mo : 
LIkER law, if I infeoff a biſhop and his heirs 


to the uſe of himſelf and his ſucceſſors, he is in 


by the ſtatute in the right of his ſee. 
ANp as I cannot raiſe a preſent uſe to one out 


of his own ſeiſin; ſo if I limit a contingent or 


future uſe to one being at the time of limitation 
not ſeis'd, bur after become ſeiſed at the time of 
the execution of the contingent uſe, there is the 


Tame reaſon and the ſame law, and upon the ſame 


difference which J have put before. 
As if I covenant with my ſon, that after his 


marriage I will ſtand ſeiſed of land to the uſe of 
himſelf and his heirs; and before marriage I en- 


feoff him to the uſe of himſelf and his heirs, 
and then he marrieth; he is in by the common 
law, and not by the ſtatute ; like law of a bar- 
gain and ſale. 

Bor if I had let to him for life only, then he 
ſhould have been in for life only by the com- 
mon law, and of the fee-ſimple by ſtatute. Now 


let me adviſe you of this, that it is not a matter _-, > *A 


of ſubtilty or conceit to take the law right, when 
a man cometh in by the law in courſe of pof- 
ſeſſion, and where he cometh in by the ſtatute © 


in courſe of poſſeſſion ; but it is material for the - + _ 1 
deciding of many cauſes and queſtions, as for r. "44. 


warranties, actions, conditions, wavers, ſuſpici- 

ons, and divers other proviſoes. 

Fox example; a man's farmer committed waſte: 

after he in reverſion covenanteth to ſtand ſeis'd 

to the uſe of his wife for life, and after to _ 
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uſe of himſelf and his heirs; his wife dies; if 
he be in his fee untouch'd, he ſhall puniſh the 
waſte; if he be in by the ſtatute, he ſhall not 
puniſh it. 1 — 
So if I be infeoffed with warranty, and I co- 
venant with my ſon to ſtand ſeiſed to the uſe of 
myſelf for life, and after to him and his heirs; 


if I be in by the ſtature, it is clear my warranty 
3s gone; but if I be in by the common law it is 


doubtful. | | 

So if I have an eigne right, and be infeoffed to 
the uſe of J. S. for life, then to the uſe of my- 
ſelf for life, then to the uſe of I. D. in fee, I. S. 
dieth. If I be in by the common law, I cannot 


ut if Tam in by the ſtatute, yet I am not re- 

itted, becauſe I come in by my own act: but 
I may wave my uſe, and bring an action pre- 
ſently ; for my right is ſaved unto me by one of 
the ſavings in the ſtatute. Now on the other 
ſide it is to be ſeen, where there is a ſeiſin to the 
uſe of another perſon ; and yet it is out of the 
ſtatute which is in ſpecial caſes upon the ground; 
u hereſoever ceſty que uſe had remedy for the poſ- 
ſeſſion by courſe of common law, there the ſta- 
tute never worketh; and therefore if a diſſeiſin 
were committed to an uſe, it is in him by the 
common law upon agreement; ſo if one enter as 
occupant to the uſe of another, it is in him till 
diſagreement. | 
So if a feme infeoff a man (cauſa matrimonit 
prelocuti) ſhe hath remedy for the land again by 
courſe of the law; and therefore in thoſe ſpecial 
caſes the ſtatute worketh not; and yet the words 
of the ſtatute are general, (where any perſon 
ſtands ſeiſed by force of any fine, recovery, feoff- 
ment, bargain and ſale agreement or otherwiſc) 
but yet the feme is to be reſtrained tor the rea- 


ft my eſtate, having agreed to the feoffment : 


fon aforeſaid. | 5 


Ir 


of Dale, the patentge is ſeiſed to his own uſe, upon 


had returned to the feoffor and his heirs. A cor- 
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Tr remaineth to ſhew' what perſons may limit . 


1 declare an uſe: wherein we muſt diſtinguiſh ;© 4 


for there are two kinds of declarations of uſes, i. —. 
the one of a preſent uſe upon the firſt convey- 
ance, the other upon a power of revocation or 
new declaration; the latter of which I refer to 
the diviſion of revocation : now for the former. 
Txe King upon his letters patents may declare 
an uſe, though the patent itſelf implieth an uſe, 
if none be declared. 
Ir the King gives lands by his letters to J. S. 
and his heirs, to the uſe of J. S. for life, the 
King hath the inheritance of the uſe by implica- 
tion of the patent, and no office needeth ; for im- 
plication out of matter of record, amounteth ever 
to matter of record. | 
Ir the =_ give land to J. S. and his heirs 
to the uſe of all the church- wardens of the church 


that confidence or intent; but if a common per- 
fon had given land in that manner, the uſe had 
been void by the ſtar. of 23 H. VIII. and the uſe 


poration may fake an uſe without deed as hath 
beer {aid before; but can limit no uſe without 
deed. 

AN infant may limit an uſe upon & feeffment, 
fine, or recovery, and he cannot countermand or 
avoid the uſe, except he avoid the conveyance ; 
contrary, if an infant covenant in conſideration 
of blood or marriage to ſtand ſeiſed to an uſe, the 
uſe is merely void. 

Ir an infant bargain and ſell his and for mo- 
ney, for commons or teaching, it is good with 
averment ; {if for money otherwiſe: if it be pro- 
ved it is avoidable if for money recited and not 
paid, it is void 3-And yet in the caſe of a man of 
full age the recital ſufficerh, 

Ir baron and feme be ſeiſed in the right of the 
feme, or by joint purchaſe, during the coverture, 

Z 2 | and 
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and they join in a fine, the baron cannot declare 
the uſe for longer time than the coverture, and 


the feme cannot declare alone ; but the uſe goeth 
according to the limitation of law, unto the feme 
and her heirs; but they may both join in decla- 
ration of the uſe in fee; and if they ſever, then 


it is good for ſo much of the inheritance as they 


concurr'd in; for the law avoucheth all one as if 
they join'd : as if the baron declare an uſe to I. &. 
and his heirs, and the feme another to J. D. for 
life, and then to J. & and his heirs, the uſe is good 


to J. S. in fee. | 


Anp if upon examination the feme will de- 
clare the uſe to the judge, and her husband agree 
not to it, it is void, and the baron's uſe is only 


good ; the reſt of the uſe goeth according to the 
limitation of law. | | 


AN 


1 N 5 


f 
Bator, who is ſo call'd, 127. 


how, and when he may be- 


come lawful pwner of an- 
other's lands, ibid. 
Abjuration, in what caſes a man 
| ſhall be oblig'd to abjure the 
realm, 177. Several caſes 


thereof, with the proceedings 


relating to them, ibid. 


Adminiſtration, how a property 
in goods, Sc. may be gain'd 
by letters thereof, 160, what 
biſhop ſhall have the power of 
granting them in diſputable 
caſes, ibid. two caſes in the 
deaths of executors and admini- 
ſtrators where the ordinary 
ſhall adminiſter, r62. 

Adminiſtrators, their office and 


Abſque impetitione vaſti, the ſenſey authority in ſome particulars, 


and meaning 
clear'd up, and ſtated by the 
words themſelves; by reaſon ; 
by authorities; by removing 


contrary authorities; by prac- 
_ tice, 210 to 217. it gives no 


rant of property, 210. how 
this clauſe came firſt to be 
uſed, 213. | 
Acceſſary, how one man may be- 
come ſo to the act of another 
done by his order, 82. 
AF, not to be confounded with 
the execution of the act; nor 
the entire act with the laſt 
| you of it; inſtances, 36, Gc. 
Att of Parliament, a rule to be 


_ obſerv'd where that is donor, 


341, 


of this clauſe . 162. in what caſes the ordinary 


is to commit adminiſtration, 
:brd, they muſt execute their 
authdeity jointly, bi4. may 
_ retain, 1b14, 
Aarian; inſtances of his miſplac d 
bounty and expence, 16. 
Advoruſons, caſes relating there- 
to explain'd, 36, 69, 74- 


Acfdavits in Chancery, in what 


caſes not to be allowd, 293. 
Aid, a certain ſum of money ſo 
call'd, its uſes, 135. | 
Alexander, his ſaying to Calliſ- 

thenes upon his two orations on 
the Macedonians, 3. | 
Alienation Office, its buſineſs, 


135. 


2 3 Ambiguitas 


\ 1. 25.8 
"I dh 


Ambignitas patens, what is 
meant thereby in law, 99. how 


to be holden, 100. Latens, 


What meant by it, 99. how to 
be holden, 100. another ſort of 
it, „Lid. 


Amendment of the lave, vide law. 


Annuity given pro concilio impen— 
% impendenado, is not void, 


if the grantee is hinder'd from 
giving it by impriſonment, 35. 


Anſtwers inſuficient, how to be 
puniſh'd in chancery, 289. in 


what caſe they muſt be direct. 


Arreſt, In what caſes the con- 
ſtable has Power to execute it. 


Artainger, caſes relating thereto 
explain'd, 41, 52. what ſort of 


them ſhall give the eſcheat to 


the King, 131, Sc. and what 
to the Lord, 13). by judg- 


ment, 151. by verdict or con- 


feſſion, 75i4. by outlawry, ibid. 


taken often by prayer of cler- 
gy, 138. forfeiteth all the per- 
ſon was poſſeſs d of at the time 
of the offence, 140. there can 
be no reſtitution of blood after 
it, but by act of parliament, 
with other conſequences there- 
of, 141. if a perſon guilty of it 
ſhall purchaſe, it ſhall be to the 
king's uſe, unleſs he be pardon- 
es, ibid. caſes relating to a 
perſon guilty of it, and his 
children, 7zb:4. 143. the clauſe 
of forfeiture of goods thereby, 
found in no private act till 
Edav. IV. 's reign, 318. 
Attorney General, us d not to be 
privy counſellors, r. did not 
then deal in cauſes between 
Party and party. ibid. 


IN D E X. 


Atturnement, what it is, 145. 
muſt be had to the grant of 2 
reverſion, ibid. in what caſes a 
tenant is oblig'd to atturnue, 
thid. | 1 

Auguſtus Ceſar, commended as 

a great lawgiver, 20, 27. 


Auter capacite, & auter droit, 


their difference ſhewn, 230. 


f | 


Bankrupts, their petitions, when 


to be grented. 297. | 
Baſtard, how his heirs may be- 

come lawful poſſeſſors in op- 

poſition to legal iſſue, 128. 


Battery, how to be puniſh'd, 


110. | 

Bill of review, in what caſes to 
be admitted in chancery, 280, 
Sc. of an immoderate length, 
is to be fined in chancery, 289. 
that is libellous, or ſlanderous, 
or impertinent, to be puniſhd, 
ibis. e 

Books proper to aſſiſt ſtudents in 
reading the common law, much 


wanted, 12. a way propoſed | 


for ſupplying them, ibid. 
Brother, &c. of the half-blood 


ſhall not inherit to his brother, 


Sc. but only as a child to his 
parents, 128. 8 
Burgh Engliſh, a cuſtom in bo- 

roughs, ſo call'd, 129. 


C. 
Canon law, a deſign of purging 
it in Hen. VIII's time, 7, 20. 


Capite, lands held in cap. in 


knights-ſervice, in what man- 
ner and parcels they may be 
devis'd, 154. | 


Caſe of Marwood, Sanders, Foſter 


and Spencer, relating to pro- 
* | . pen) 


C 


Ch 


9. in 


man- 


Poſter | 


) pro- 


pen) 


perty in timber trees, 20). of 
Sir Mayle Finch, of the ſtatute 
of Marlbridge, Littleton and 
Culpepper on the ſame, 215. 
of Carr, relating to tenures in 
capite, 226, Sc. of the biſhop 
of Salisbury, upon the ſame, 
232. of Pitz-Williamg, 235. of 
Colthurſt about the ſenſe of Si 
and ita quod, 237. of Diggs on 
the ſame, ibid. of Fermin and 
Askew about the interpretation 
of ſome words in devifing of 
lands, 243. of Corbet about 
uſes, 308. of Delamer on the 
ſame, 313. | 


Cauſes diſmils'd in chancery after 


full hearing, are not to be re- 
tain'd again, 282, 5 . 
Certainty, there be three degrees 
of it, Firſt of preſence, which 
the law holds of greateſt dig- 
nity. Secondly, 
which is the ſecond degree. 
Thirdly, of demonſtration, or 
reference, which is the loweſt 
degree, 102. there is a. cer- 
tainty of repreſentation alſo, 
caſes of which ſee 103. what 
the greateſt kind in the na- 
ming of lands, ibid. what ſort 
is greateſt in demonſtrations of 
perſons, 106. of reference, two 
difficult queſtions relating there- 
to anſwer'd, 107. | 
Ceſty que uſe, caſes relating there- 
to, 303, 309. had no remedy 
till Auguſtus's time, if the heir 


did not perform as he ought, 


319. caſes concerning him in 
ſtat. of uſes, 335. what perſon 
may be ſo, 349. See aſl, 
Chancery, one formerly in all 
counties palatine, 266. 


of name, 


Chanteries, ſtatute of, explain'd, 

GST 75 

Cheſhire, exempted from the ju- 
riſdiction of the 
marches, 261. 

Circuit, counties divided into fix 

of them, 119. times appointed 
for the judges to go to them, 

ibid. = ; 

Clauſula derogatoria, call'd alfo 
clauſula non obſtante, is of two 
ſorts, 87, Sc. its force ex- 
plained by ſeveral inſtances to 
pag. 90. 5 

Clergy, benefit thereof, its firſt 
rile, 122. was allow'd in all 
caſes except treaſon and rob- 
bing of churches; but is now 
much limited, 123. to what 
caſes now confin'd, 761d. 

Clerk of the crown, his office, 


189. his place in the diſpoſal . 


of the judges, ibid. of the 


peace, his office, zi. is ap- 


pointed by the Cubes Rotulo- 


ruin, ibid. 


Colt hurſt's caſe, 237. 


Commiſſions for examinations of 
witneſſes, 291. for charitable 
ules, 296. ſuits thereupon how 
to proceed, ibid. of ſewards, 


caſes relating thereto, ibid. of 


delegates, when to be award- 
ed, 214. 


Common law, what method to be 


obterv'd in the digeſting of it, 
10, what points chiefly to be 
minded in the reduction of it, 
11. | 
Common pleas, court of, erected 
in Hen. III's time, 120. its in- 


ſtitution and defign. 1514. 


2 


Common 


court of 


in what caſes made uſe of, 148. 


. Condition, its fignificancy in tat. 


＋ 


of uſes, 340. | 
Conſervarors of the peace, their 
origin, office, and continuance 
thereof, 116. who are ſuch by 
office, ibid. were ſucceeded by 
juſtices of the peace, ibid. 
Conſtable, his office, 111. was ſet- 
tled by William the conqueror, 


ibid. two high conſtables ap- 
pointed for every hundred by 


the ſheriff, 112. a petty one 
appointed for every village, 
ibid. the original of their au- 
thority very dark, 181. origi- 
nal of their office ſtill more ob- 
ſcure, ibid. whether the high 


conſtable was ab origine, ibid. 


by whom elected, and where, 
182. of what condition they 
ought to be in eſtate, Oc. ibid. 
183. they are to perform their 
office gratis, 184. are oblig d to 
ſue, ibid. their authority, ibid. 
Sc. their original power redu- 
cible to three heads, 185. by 


whom they are puniſhable, 


186. their oath, 187. their of- 
-fice ſumm'd up, b. 
Conſtantine, his ſaying of Trajan 
'the emperor for his many 
buildings, 16. | | 
Contract, the difference of diſſol- 
ving a contract, and making a 
releaſe of the thing contracted 
for; the one of which may be 
done, when the other is im poſ- 
ſible, gr. - 
Conveyance, property of land 
gain'd thereby in eſtates in fee, 
in tail, for life, for years, 141. 
of lands is made fix ways; by 
feoffment, by fine, by recove- 
ry, by uſe, by covenant, by 
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' Common voucher, who he is, and 


will, 147. theſe ways are all 


explaind, ibid. Sc. by way of 


uſe, ought to be conſtrued fa- 


vourably, 240. 

Copies in chancery, how to be 
regulated, 291. | 

Copy-holders, their original; with 


ſeveral other things relating to 


them, 13). | 
Coroners, their office, 191. how 
they came to be call'd fo, ibid. 


by whom they are choſen, ibid. 
are in uſe in Scotland likewile, 


ibid. 7 


Corporations, excluded from truſt 


by ſtat. of uſes, 334. | 

Counties, the divifion of England 
into them, 115. lords ſet over 
each, and their authority, b1/. 
this authority given afterwards 
to the ſheriff, ibid. county- 
court held by the ſheriff 
monthly, ibid. this dealt only 
in crown matters, x19, its ju- 
riſdiction, 190. | 

Court barons, their original, and 
uſe. 139. 

Court rolls, their examination to 
be referrd to two maſters in 
chancery, 289. 9 

Covenant, a manner of convey- 
ance, 151. how it is effected, 
ibid. | 


Couin, how made and diſcharg'd, 


311. 
D 


Damages, an argument of pro- 


perty, 204. in what caſes they 


are to be recover'd by a leſſee, 


ibid. 
Debts, what ſort of them muſt 


firſt be diſcharg d by executors, 


161. 
Decemvirs, an account of their 
laws. 18. | 


Declarations 


La 


Declarations, the opinion of the 
law about them, 58. 


 Decrees, none are to be reverſed 


or explained but upon a bill 
of review, except in caſe of 
miſcaſting, 280. none are to 
be made againſt an expreſs act 
of parliament. ibid. a perſon 


is to ſuffer cloſe impriſonment 


for the breach of one, or for 
contempt of it, ibid. 282. ca- 


ſes wherein they are binding, 


or not ſo, ibid. after judgment 
in chancery, their effect, 286. 
Defendant, not to be examin'd 


upon interrogatories, unleſs in 


ſome caſes, 292. 
Delegates, to be nam'd by the 
chancellor himſelf, - 297. 

Demurrers, what is their proper 
matter, 289. - 

Deodand, what it is, 110. to 
whom diſpoſed of by the king, 
111. 

De paſttions taken in any other 
court, are not to be read in 
chancery, but by ſpecial order, 
291. 1 


Deſcent, property of lands gained 


thereby, 128. three Rules to 
be .obſerv'd therein, ibid. is 


reſtrained by certain cuſtoms, 


129. this concerns fee- ſimple e- 


ſtates only, 1614. 
Digeſt of the laws of England, 
propoſed to King James I. 15. 
Dig TT TE 
Diſiniſſions from chancery, how 
to be regularly obtained, 282. 
Diſſeiſin, how inheritance is 
gained thereby, 127. 
Diſtringas, a Writ ſo called, in 
what caſes to be executed, 124. 
Domitian, a dream of his juſt be» 
fore his death, 16, 
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Doubts about our laws, a good 
rule in any ſuch caſes, 5. 


Dower, tenant in dower, how 


much favoured by our laws, 
7. 


. 


Fagar made a collection of the 
laws of England, 19. 

Edward I. commended for his 
excellent laws, 25. 


Entails of lands, how created, 


143. were ſo ſtrengthened by 
a ſtat. of Eg. I. as not to be 
forfeitable by attainder, ibid. 
the great inconvenience of this 

- Nat. to the crown, 144. theſe 
miſchiefs prevented by later 
acts of parliament, ibid. ſome 
privileges ſtill remaining to e- 
ſtates in tail, 145. 

Entry, a particular caſe how a 
property in lands may be gain- 
ed by it, 126. | 

Error in law, and error in fact, 
what matters they conſtantly 
concern, 85. | 

Eſcheat, property in lands gain d 
thereby two ways, by baſtardy, 
and by attainder of felony or 
treaſon, 130. two things to be 

noted in eſcheats; Firſt, the 
tenure of the lands. Secondly, 


the manner of ſuch attainder aa 


draweth with it the eſcheat, 
1 
Eſcheater, his office, and whence 
ſo call'd, 190. | 
Eſcuage, what it means, 133. Is 
due to the King from tenants 
in knights-ſervice, ibid. 
Eſtates for years, how made, 141. 
See leaſes ——— in tail, how 
. Created, 143. were not forfeit- 
4 able 


able by any attdfnder , ibid. 
impediments in a man's diſpo- 
ſing of them, 327. 

Examinations in chancery , not 
to be made by interrogations, 
except in ſpecial caſes, 292. o- 
ther caſes relating to examina- 
tion of witnefles, 293. 


Executorſhip, how a property in 
goods is gain'd thereby, 160. 


of what extent it is, i. the 
office of an executor, id. E9c. 
his power before and after the 
probate of a will, ibid. how he 
may refuſe ibid. what debts 


he is to pay, and in what or- 


der, ibid. any fingle one may 
execute alone, 162. 


xemplifications, not to be made 


in many caſes, 298. 
Exigent, a writ ſo call'd, what 


puniſhment follows it, 138, Sc. 


Exile, caſes relating thereto , 
with the proceedings in them, 
177. 7 

Fealty was ſworn to the King by 
every tenant in knights-ſervice, 
4 08 

Fee-/tmple, eſtates ſo held, 146. 
their advantages, 7b. 

Felo de ſe, how to be puniſh'd, 
110. ſeveral caſes relating 
»thereto, 175. 

Felony, if committed by a mad- 
man, why excuſable, but not 

_ - fo, if by a man drunk, 58. ca- 


ſes in the ſtatute relating there- 


to explain'd in many in- 


itances, 75. by miſchance, how 
to be puniſh'd, 110. other ca- 
ſes of felony, iL id. flying for it, 
makes a forfeiture of the goods, 

139. ſeveral cafes in which a 
man becomes guilty of it, 169. 
#5 
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the method of puniſhment, 


and other proceedings relating 
to it, ibid. puniſhment of it, 


is hanging, and 'tis a queſtion 
whether the King has power 
to change it to beheading, 172. 
acceſſaries therein, when pu- 
nifhable, or not, ibid. a far- 
ther account of the trial, pu- 
niſhment, and other proceed- 
ings in it, 173. 
eoffees, caſes concerning them in 
the ſtatute of uſes, 335,339,342. 
Feeffment, caſes relating thereto, 


36. more caſes 94. conveyance 
by it, in what manner per- 


formed, 147. | 
Fine, what it is, 147. how con- 


veyances are made this way, 


148. claim muſt be made in 


five years after proclamations 


iſſued in the common pleas, or 
elſe any one loſes his right 
herein for ever, ibid. ſome ex- 
ceptions to this, ibid. is a feoff- 
ment of record, 149. 
Firmarius, the derivation and 
force of this word, 200. 
Fitz-Williams's caſe, 235. 


Forfeitures, how a property in 


goods is gain'd thereby, 159. 


Forma pauperis, when to be ad- 


mitted as a proper plea, 297. 

Frankalmoigne, a fort of tenure, 
114. its origin, and dignity, 
ibid. 


Freeholders of ſome manors, do 


hold by ſuit of court, 137. 


| G. 

Gavelkind, a cuſtom in Kent, 
129. Gavelkind land is not ef- 
cheatable for felony, 1 40. 

General words, that they ought 
not to be ſtretch'd too far in 

intendments, 


intendments, is a good rule in 
law, 46. 8 TR 0 

Gift, property gaind thereby, 
Len Aid“ — when _ 

150. . 

Glouceſter, ſtatute of, relating to 
waſtes of timber-trees, and 
property in them, explain'd, 
I99, 209. 

Gaol-delivery, the courſe of exe- 
cuting it, 121, the office of 
gaolers, 191. 


Goods ſtolen, if forfeited to the 


crown by felony, c. cannot 
be recoverd by the owner, 

I 57. e 
Grants of the King are not to be 
conſtrued and taken to a ſpe- 

cial intent, 70. 
of a common perſon, 
how far to be extended, zb17. 
a diſtinction made between 
them, and declarations, 58. 
does not prove the leſſee's pro- 
perty in timber-trees, 206. ſe- 


veral cafes relating to them, 


230. - 

Hay, Sir Alexander, his queries 
about the office of conſtables, 

with anſwers, 181. 8 

Heirs are bound by the acts of 
their anceſtors, if named, 129. 
charg'd for falſe plea, 130. the 
great favour of our law towards 
them, 327. 


Hereſy, caſes relating thereto, 


and the puniſhment of it, 178. 

e e caſe, relating to 
the inheritance of timber- trees, 
2005 £9c. _ £ | 

High- Conſtable. See conſtable. 

Hill's and Granger's caſe, 235. 

Homage, vowd to the King by 
every tenant, by knights: ſer- 
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vice, 133. Ki perform'd, ibid. 
importeth ciontinuance in the 
blood, 201. 
Homicide, how many ways it 
may be com mitted, 172. | 
Horſe, every tenant by knights- 
ſervice is obligd to keep one 
for the King's uſe. 132. 
Hundreds, divifion of the coun- 
ties into them; and the occa- 
ſion thereof, 113. hundred 
courts, to whom granted at 


firſt, 114. lord of the hundred 


is to appoine two high conſta- 


bles and a petty one, 115. 


Cs 3 
eſt, goods taken in jeſt, and ſold 
in a market may give a pro- 
perty, 157. 05 
Impetitio, what is meant by it, 
211. is diſtinguiſh d from im- 
pedimentum, 212. 
Iupriſonmeut upon contempt of 
orders in chancery, when to be 
diſcharg'd, 294. | 
Inheritance, by fee-ſimple binds 
the heir with all binding acts 
of his anceitors, 129. the na- 
ture of one open'd and explain- 
ed, 197. inheritance moveable, 
ibid. perpetuity is of the eſ- 
ſence of inheritance, id. what 
things belong ro the owner of 
inheritance, and what to any 
particular tenant, in letting e- 
ſtates, 199. what things are 
not inheritance as ſoon as ſe- 


ver'd, ibid. is well diftinguiſh'd 


from particular eltates by ou 
laws, 200. | 
Injunctions for ſtaying of ſuits, in 
what caſes to be granted, 283, 
284, 285. are to be enrolld, 
290. | *4 
Inteſtate, 
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Tateſtate, how his goods were for- 
merly diſpoſed of who dy d, 


160. aue. A h eier, 4 


Fuages of aſſize, their origin, 
120. they ſucceed the antient 
judges in eyre, ibid. 

of the circuits fit by five 
commiſſions, which are reck- 

ond up with the authority 
they each give, ibid. 

—— — of 11 „ their 

manner of procee ding, 121. 

Juris placita, & juris regulæ, 

their difference, 953. the juris 


regula are never to be viola- 
ted, 75. the placita are to be 


often, ibid. e 
Fury, may ſupply the defect of 
evidence out of their own 

knowledge, but are not com- 
pellable thereto, 52, 53. the 

Lon of our laws about them, 

328, 

Jus in re, & jus in rem, the dif- 
ference between them ſtated, 


303. 
Juſtices of aſſize, their authority 
-leflen'd by the court of com- 
mon pleas, 120. 
in eyre, dealt in private 
matters only, ibid. their au- 
thority — 2 to juſtices of 
aſſize, ibid. | 
— of the peace, their ori- 
gin, 116. they ſucceed the 
conſervators, and are delegated 
by the chancellor, ibid. their 
authority, 117. are to attend 


the judges in their county, 


125. their office farther de- 
clar'd, 188. itinerants in Wales, 


their juriſdiction, ibid. of the 


uorum, who are ſo, ibid. how 
called fo, ibid. are 1 
by the lord keeper, 10 
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Fuſtinian, by commiſſioners forms 


the civil law, 7. 


* bench, firſt inſtituted by 
7 


liam the conqueror, 112. 


its juriſdiction, 114. dealt for- 
merly only in crown matters. 
119. 


Knights: ſervice in capite firſt in- 
ſtituted, what reſervations the 


conqueror kept to himſelf in the 
inſtitution of this [tenure, 131. 
Oc. tenants by this ſervice 
vow'd homage and my to the 
King, 133. every heir ſucceed- 


ing his anceſtors _=_ one year's ; 


profit of the land to the King, 


ibid. tis a tenure de perſona re- 


gis, ibid. tenures held this way 
cannot be alien'd by the tenant 
without licence of the King, 
ibid. a tenant to a lord by it. 
why firſt inſtituted, ibia. a te- 
nant to a lord by this ſervice 
is not-ſuch of the perſon of the 
lord, but of his manor, ibid. 


Knights of the ſpire, were re- 


quired to be milites gladio 
cincti, 222. us 


Lands, all in England were in 
the hands of the conqueror, 


except religious and church 


lands, and what belong'd to 
the men of Kent, 126. left by 
the ſea, are the King's, 126. 
are all halden of the crown, 
ibid. in what caſes only a man 
is attainted to loſe them, 140. 
that are entail'd eſcheat to the 
King by treaſon, ibid. when 
forfeited to the lord, and when 
to the crown, ibid. not paſs d 
from one 0 another upon pay- 
5 ment 
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is to be made, when the 


ment of money, unleſs there 
be a deed indented and inrolled, 


1 50. how many ways convey'd, 


147. ſettle according to the in- 


tent of the parties upon fines, 


feoffments, recoveries, 149. 


held in captte or ſoccage, can 


be deviſed only two parts of 
the whole, 154. the reſt de- 
ſcends to the heir, and for 


what uſes, ibid. the whole may 


be convey'd by act executed in 
the life-time of the party, 155. 


entail'd, are reckoned part of 


the thirds, ibid. how eng © 
has not the full thirds, ibid. 


the power of the teſtator in 


this caſe, ibid. no lands are 
charg'd by way of tribute, but 


all by way of tenure, 220. were 


by the common law formerly 
not deviſeable, 316. 


Law-givers, much commended, 


15. 
Laws of England, a propoſal for 


amending them, 1. commend- 
ed, 2. are made up of cuſtoms of 
ſeveral nations, 3. are not to be 
alter'd as to the matter, ſo 


much as the manner of them, 
zb14. the dignity of ſuch a per- 


formance, ibid. and the con- 


veniences of our laws, 3. what 


ſort of them want moſt amend- 


ing, ibid. a good d irection con- 
cerning any doubts that happen 
in the law, ibid. whether the 
form of ſtatute, or common 
law be beſt, 10. the advantage 
of good laws, 11. ours com- 
mended as to the matter of 
them, 20. the civilians ſaying, 
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that law intends no wrong, 47. 
whether a man may. not con- 


eir 


troul the intendment of the 
law by particular expreſs words, 
93. the uſt of law, which con- 


fiſts in three things chiefly, to 


ſecure mens perſons from death 
and violence; to diſpoſe the 
a N of their goods and 


lands, and. for the preſervation 


of their good names from 
ſhame and infamy, 109. ver 
much favour life, liberty, and 
dower, 331. 


Leaſes for years, how made, 141. 


they go to the executors, 142. 
are forfeited by attainder; in 
treaſon, felony, præmunire, 


killing himſelf, for flying, for 


ſtanding, out againſt being tried 
by the county, by conviction 


of felony, petty larceny, going 


beyond ſea without licence, 


ibid, Ec. 


—— for lives, how made, 


142. in what caſes forfeitable, 
and to whom they are ſo, 143. 


| Leer, court - leet, its inſtitution 


was for three ends, 182. the 


power of this court, ibid. 
. Leets, ſtewards of leets and law- 


days, their authority, 115. 


Legacy, how property may be 


venience of it, ibid. the incon- 


gain'd thereby, 163. what 
debts muſt firit be diſcharg'd 
before they are to be paid, ibid. 
may be ſold to pay debts upon 
any deficiency, ibid. . 


Zeſſee, caſes wherein he has diſ- 


cover d damages in trees being 
cut down; and yet no property 
is from thence proy'd to be in 
him. 202. | 


Lex 
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Lex regia, what it was, 88. 
Licences for loſſes; are to be 


Afanoys, how at firſt created, 246. 


Marchers, (lordſhips) aboliſh'd 


Its juriſdiction , 


granted cautiouſly; 297. 


ther his tenancy was in capite or 
in ſoccage, ibid. arguments for 
its being in cafrre, ibid. to 
2275. the caſes {cerningly a- 
gainſt it are anſwei:'d, 228, c. 


*I 


whence they had their name, 
ibid. 5 


AManſlatie hter, what it is, and 


its puniſhment, 110. 


by ſtat. 2) Hen. VIII. 246. 
court of marches maintained in 
1b. what 
meant by the word arches, 
ibid. 
IVth's time, 248. tlie extent 
of it, 1b. Sc. the intention 


of the King in the ei ection f 


it, i hid. the ſenſe of the word 
marches ſettled by ſe veral ar- 
guments, and its aut/hc rity juſti- 
fied, 7bid. and 2). arguments 
to prove that it figni fies lord- 
ſhips marchers, 252., 271. a 
confutat ion of thoſe er guments, 
256, 270. different fſignifica- 


tions of arches; with the ar- 
guments in defencc; of them, 


254, Sc. the whole debate up- 


on this matter ſummid up, 262 


to 277. ſtat. 34 of Hen. VIII. 
relating to the zu arc hes ex- 


Plained, 264. 1, hes diſtin- 


guiſhd from lord ſhips azar- 
chers, 268. ſeveral 
collected together em this head 


- which were unanſt rer'd, 271. 


is as old as Edward 


arſ;uments 
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Marchio, a marquiſs, whence de- 
rived, 246. 


Marriage of wards, a political 
Lowe's caſe of tenures, 219. whe- 


reſervation of William the con- 
ueror's, 1 32. 


is in the diſpoſal of the judges, 
ibid. | 
Marſhalſea, firſt ereQed, 113. its 
deſign, juriſdiction and extent 
thereof, ibid. | 
Maxims in law, ſeveral advan- 
tages of a collection of them, 
29. the method follow'd by our 
author in this collection, which 
is ſet down and explain'd by 
inſtances: doubtful caſes in 


them clear'd up, where they 
take place, and in what caſes 
they fail, from pag. 35 to 108. 


Mines, a law caſe relating to them 
between leſſor and leſſee, 206. 
are part of an inheritance, 197. 

Minos, in what his laws were fa- 
mous, 17. | 

Miſpriſion of treaſon, how a man 
becomes guilty thereof, 168. 
the method of tryal, puniſh- 
ment, and other proceedings 
relating thereto, 101d. 

Mullins's caſe taken notice of, 
concerning the inheritance of 
timber-trees, 200. 

Murder , caſes relating thereto 
explain'd, 61,87. how to be pro- 
ſecuted, and what to ſuffer for 
it upon conviction, 110. felt 
murder, how to be puniſh'd, 
139. 

Mute, any one that is ſo in tryal 
forfeiteth no lands, except for 
treaſon, 138. how ſuch a one 


is to be puniſh'd, 123. 


N. 


| Marſhal's office, what it is, 189. 


O. 
O 
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Neceſſity is of 

vation of life, neceſſity of be- 
dience, and neceſſity of the act 
of God, or of a ſtranger, 55. 
it diſpenſes with the direct let- 
ter of a ſtatute law, 56. how 
far perſons are excus d by ca- 
ſes of neceſſity, bid. it privi- 


legeth only quoad jura pri- 


ata, 57. but does not excuſe 
againſt the commonwealth, not 
even in caſe of death, ibid. an 
exception to the laſt mention'd 
rule, ibid. 
Nevill's caſe relating to local in- 
heritances, 198. 


Niſi prius, is a commiſſion di- 


rected to two judges, 123. the 
method that is holden in ta- 
king ni? prius, ibid. the ju— 


riſdiction of the juſtices of 2 
Prius, ibid. the advantages of 


tryals this way, 125. 
Nuſance, marters of, how to be 
puniſh'd by the conſtable, 186. 


O. 

Occupancy, when it gives a pro- 
perty in lands, 127, 143. 

Orders in chancery are to be re- 
giſter d, 286. a copy of them 
is to be kept by the regiſter, 
ibid. where they vary from ge- 
neral rules, they are to be ſet 
down with great care, 28). 

Ordinances made for the court 
of chancery, 279, Oc. 

Ordinary, in what caſes he ſhall 
adminiſter, 162, 


Ontlawry, of an attainder there- 


by; and its conſequences, 138. 
how far the lord's title by 
= Ju = | 
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three ſorts, conſer - 


EIN 


eſcheat in this caſe ſhall relate 
back, 139. 


Peace, what care is taken by our 
laws to preſerve it among the 
ſubjects, 110. the breach of it, 
how to be puniſh'd, 186. 


Penal laws, a multitude of them 


very inconvenient, 6. penal 
| ſtatutes, how to be conſtrued, 


75. 

Perpetual, how wiſely our laws 
diſtinguiſh between that and 
tranſitory, 198. | 

Perpetuities, a ſort of entails, 
145, their inconveniences, ibid. 
a query concerning them, ibid. 

Petitions, ſeveral. caſes relating 
thereto, 294, Sc. 

Petty conſtable, how far ſubordi- 
nate to the head conſtable, 183. 
See Conſtable. 

Petty treaſon, a query relating to 
the guilt of it, 81. when it is 
a man becomes guilty of it, 
169. the puniſhment and other 
proceedings, ibid. 

Plea, what is properly the mat- 
ter of one, 290. 

Pleadings, reaſons for their be- 

ing publiſh'd, 193. | 

Poſtea, what it is, 125. | 

Prayer, of the clergy, benefit 

thereof in caſes of felony, 138. 

Premiuunire, caſes thereof; the 
proceedings, tryal, puniſhment, 
Sc. therein, 175, 176. 

Prerogative of the King in par- 
liaments, 178. in matters of 
war and peace, 179. in mat- 
ters of money, ibid. in trade 
and traffick, 180. in his ſub- 
jects perſons, ibid, 


Preſidents, 


o 


Preſidents, inftances of the great 
reverence paid to them, 296. 
Property in lands, how gained, 
126. by entry, how gained, 
ibid. by deſcent, how gained, 
128. by eſcheat, how gained, 
130. by conveyance, how gain- 
ed, 141. Several ways of gain- 
ing it in goods and chattels, 
156. three arguments of pro- 
perty, 203. 

Prot honotany, his office, 188. is 
in the King's gift, ibid. 


Purchaſers, very much favoured 


by our laws, 329. 


Q. 
Quarter. ſeſſions, to be held by 


juſtices, 118. 


W | 
Recoveries, what they are, 148. 
they bar entails, &c. ibid. o- 
ther effects thereof, ibid. me- 


thods of proceeding therein, 
ibid. why firſt introduced, 


ibid. | 
References in chancery, when 
they may be made, 288, E9c. 
Regiſters. in chancery, their of- 
j ce, and orders relating to it, 
286, Ec. | | 
Reltef, a ſum of 5 l. ſo calld, to 
be paid by every tenant by 
knights-ſervice to his lord, 136. 
of tenant in ſoccage, what, 
ibid. | 


Remainder and reverſion, the 


difference between them, 146. 
the former carmot be limited 
upon an eſtate in fee-fimple , 
ibid. its fignificancy in the ſta- 
tute of uſes, 175. ä | 
Remitter, what the law means 
4p 
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thereby, 63. ſeveral caſes of it 


explain'd, 64, Ec. 

Rents, caſe thereof confider'd, 
342, concerning the execution 
of them, 343. 

Rever ſions cannot be granted by 
word, 147. See Atturnement, 
Reverter. 

Reverter, its meaning ſtated in 
the ſtatute of uſes, 337. 

Review, bill of, in what caſes to 
be admitted, or not, 280. 


Revocation 7 uſes, Sir ohn Stan- 
e relating thereto dif. 


Hopes ca 
cuſſed, 233. | 
Rights, are of two ſorts, 303. ac- 
cording to the civilians of three 
ſorts, 306. 

Rules of law, an account of our 
author's method and manner 
in digeſting them, 30, 31. 


S. 

Sale, a property e thereby, 
when diſhoneſt, 156. how it 
may bar the right of the ow- 
ner, ibid. what markets it muſt 
be made in, 2h 

Scire facias, a writ, in what ca- 

. ſes not to be awarded, 294. 

Search, in what caſes the conſta- 

ble has power to do ſo, 186. 

Seipſum defendendo, an a& done, 

why not always juſtifiable, 58. 
the puniſhment for killing a 

man in that act, 110. 

Seizure, leſſee is ſhewn to have 
no property in timber trees 
from thence, 205. 

Sequeſtrations, in what caſes to 
be granted, 285. 

Serjeanty, tenures by, what they 
are, and how inſtituted, 134. 


Seſſions, 


. of proceeding in them, 118. 


Sexviri, their office among the 


Athenians, 7, 19. 


Sheriff's Tourne, its origin, and 


juriſdiction, 113. is call'd alſo 
Curia Franci Piegii, ibid. 
made judges of the court for 
the county and hundreds, ibid. 
call'd vicecomites, ibid. their 
office, ibid. 190. are bound to 


attend the judges in their coun- 
ty by perſon, or b 


deputy, 
12 5. from whence they are ſo 
calld, 10 

Slander, how to be puniſh'd, 110. 

Socage, tenures ſo call'd, what 


and how inſtituted, 134, Sc. 


reſerv'd by the lord, 135. 
Solon, what remarkable in his 
laws, 17. | 
Statim, its meaning explain'd. by 
ſeveral caſes, 242. 
Statute laws, the great number 
of them cenſur'd, 5. they want 
moſt correcting of any, 6. more 
© doubts ariſe upon them, than 
upon the common law, 9. the 
method of reforming them , 
12. of 27 of Hen. VIII. con- 
cerning a uſe, its advantage 
and extent, 1 50, c. this ſta- 
tute takes away all uſes, and 


reduces the law to the antient 


form of conveyance of land by 
ſeoffment, fine and recovery, 
152. of 39 of Elizabeth con- 
cerning the explanation of the 
word marches, 269. of 2 Ew. 
VI. for the ſame, 270. of 32 
of Hen. VIII. for the ſame, 
271. of 3) of Heu. VIII. for 
the ſame, ibid. of 4 of Edav. 


| —— ME 
' Seffons, to be held quarterly by 
E the juſtices, with the method 


VI. for the ſame, 774. of 27 
of Eq. III. for the ſame, ibid. 
Ec. three things to be con- 
ſider d for the right under- 
ſtanding of any ſtatute, 301. 
ſeveral relating to the caſe of 
uſes explain'd, 303 to 314. of 
5 of Ed. III. for the relief of 
creditors, 320. ſeveral collected 
relating to uſes, what method 
to be obſervd in expounding 
them, 334. where an action is 
given by one, intereſt is ſup- 
poſed, 209. obſervations of ſta- 

tute 26 Hen. VIII. and 16 
Rich. II. 267. | 

Stewards of leets and law days, 
their juriſdiction, 115. 

Stolen goods, in what caſes they 
may be ſeiz'd by the owner, 
and in what not, 157, Oc. 

Straying, how property in live 
cattle is gain'd thereby, 158. 

Succeſſion, particular caſes relating 
to the Fang to lands by 
the offspring of any perſon 
once atrainted, 140, 

Suits in chancery, what kind of 
them are to be diſmiſs'd the 
court, 282. what to be admit- 
ted in chancery, after Judg- 

ment in Other courts, 286. in 
which the plaintiff had not pro- 
babilem canſam litigandi, he 
ſhall pay utmoſt coſts, 289. 

Supplicavit, for good behaviour, 
when to be granted, 295. 

Surety, how one may be bound 

to find it for good behaviour, 
109. the method of proceed- 
ing with a perſon ſo bound be- 
fore he is diſcharg'd, 119. 


Aa * 
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Tenants particular, their power 
in eſtates, 201. of ſeignories, 
Mall not have aid, and why, 
ibid. in dower, much favour'd 
by our laws, 331. 

NLenure of land, what is meant 
thereby, 131. in capite, what 
It 1s, 132, of the King, may 
take more hurt by a reſolution 
in law, than by many ſuppreſ- 
ſions and concealments, 220. 
the great favour of our law to- 
wards thoſe in capite, ibid. are 
divided into two kinds, 7b:4. 
by knights ſervice, more emi- 
nent than by ſocage; with the 
reaſons of it, 222. in capite is 
the moſt worthy of all, 10014. 
by knights ſervice in capite, 
cannot be alien'd without li- 
cence from the King, bid. the 
penalty of alienation, 7d. 
whereloever the law createth 
the tenure of the King, it al- 
ways raiſeth a tenure in cape, 


22324, 229. where there is any 


incertainty of tenure by com- 
mon law, it ſhall be tenure in 
capite, 224. where the tenure 
reſerv'd is repugnant to law, or 
impoſſible, tis the ſame, ibid. 
ſo allo where a tenure once 
created, is afterwards extinct, 
ibid. ſeveral inſtances of what 


are tenures in capite, ibid. of 


a rent or ſeignory when Jjudg'd 
in eſſe, 227. in what caſes they 
are revived, 229, Sc. 


Termunor, the nature of his e- 


ſtate, 20]. inferences relating 
to the inheritance of timber- 
trees drawn from thence, /d. 


LRU ML | 
| Theft, a property gain'd that 


ay, how. it may ſometimes 
bar the right of the owner, 


157. | 


Timber, a houſe fallen, by tem- 


peſt, to whom belonging, 206. 


Timber-tree, when ſtanding is 


rt of the inheritance, as well 
as the ſoil itſelf, this point ar- 


gued, 197. the fame more ful- 


ly diſcuſs'd, 202. ſo it is alſo 
when ſever'd, ibid. ſeveral au- 
thorities produced to ſhew that 


the property of them belongs 


to the leſſee, 20). theſe au- 


thorities debated and confuted, 


ibid. Cc. the felling thereof 
ſuppoſed to be ad exhereaa- 
tionem, 199, caſes wherein the 
leſſee may fell, 204. the Sta- 


| tute of Gloucaſter relating to 


them explained, 209, Ec. 


Tourne, Sheriffs court ſo called, 


and why, 190. juriſdiction of 


it, ibid, 
reaſon, ſeveral caſes wherein a 


man becomes guilty of it, 159. 
the puniſhment, the method 
of trial, and other proceedings 
relating thereto, 166. 


See Petty treaſon and miſpriſicn. 
Trees, when young belong to the 


leflee, when full grown to the 
leflor, and when ſet to the leſ- 
ſee again; with the reaſon of 


it, 201. tis a fault to ſay the 


leflee has a property in the 
trees, 202. when ſever d by 
grant, they ſubſiſt as a chattel 
divided, 203. that are wind- 
falls to whom they belong, 205 


Trials, the care of our laws ob- 
ſervable in them, 328, Oc. 


Truſt, 
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307. ſpecial truſt, in what ca- 
ſes lawful, or not ſo, 306. 


U 


* 


Value, what the law intends by 


it, ag,, 5 


Veſtimentum, the canoniſts inter- 


pretation thereof, 60. | 
Villenage, what ſort of tenure it 
ia, 16% £5: | 
Uſage, often over-rules the ex- 
preſs letter of a ſtatute, inſtan- 
ces of which are given, 275. 


| Uſe, what it is, 150. is ſettled by 


ſtat. 27 Hen. 8. 151. lands how 
convey' d thereby, with the cir- 
cumſtances neceſſary thereto, 


tbid. reaſons on the ſtatute of 


uſes, 299. expoſition of it, 301. 
the nature and definition of an 
uſe, 302. what it is not, 303. 
what it is, 305. its parts and 
properties, 306. Glanvill's mi- 


. {take about uſes, 308. its na- 
« ture farther examined in four 


points, 310. was once thought 


not to be deviſeable, ibid. li- 


mitation thereof diſapproved, 
311. in the civil law what moſt 
reſembles uſes, 315. compar'd 
with copyholders, in what re- 
ſpects, ibid. how they came 


firſt to be practiſed, 318. their 


commencement and proceed- 
ing according to common and 
ſtatute law, ibid. the practice 
of them not very antient, ibid. 
the word fe found in no ſta- 
tute till 5 Rich. II. ibid. three 
points to be noted concerning 
uſes in the common law, 319. 
concerning the raiſing, preſerv- 


ing, ſpreading, transfering, in- 


1 D E X. 
Truſt, what it is defined to be, 


terrupting, £0. of uſes, 321. 
Sc. 346. the ſtatute of uſes 
- commended, 324. the :timzerof 
it, 325. the title of it, 207d. 
the precedent. of it, 326. the 
preamble of it, 74. the in- 
conveniences redreſsd by this 
ſtatute, 32, Sc. who moſt 
favour'd by it, 329. how re- 
ſpectful to the King, 330. the 
remedy intended to be given by 
this ſtatute, 331. two falſe o- 
pinions concerning this ſtatute 
anſwer d, 332. £90. an account 
of the ſtatute itſelf, and ex pla- 
nation of its terms; and what 
things are thereby excluded, 
334. an error corrected, that 
uſes might be raiſed by agree- 
ment, 336. difference between 
a uſe in remainder and revert- 
er, 33). what proviſoes made 
by this ſtatute, 343. what per- 
ſons may be ſeiſed to a uſe, 
and what not, 346. muſt ever 
be in a perſon certain, 349. in 
what caſes. the ſame perſons 
may be both ſeiſed to the uſe 
and ceſly que uſe too, 351. 
what perſons may limit and de- 
clare a uſe, 355. See Caſe. 
Uſurious, ſelling of commodities 
to thoſe who wanted money, 
and ſo were forced to ſell them 
back apain at diſproportionate 
rates, the draught — act a- 
gainſt this practice, 278. 


Waſte, caſe of an impeachment of 
waſte, 195, Oc. very difficult 
to reſolve this caſe, 196. 

Vaving, how a property in goods 
may be got thereby, 158. 

Aa 2 Wife, 
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we, excur'd by law, if ſho s 


in obedience to her husband in 
felony, but not in treaſon, and 


why, 56. loſeth no power, tho' 


the husband be attainted of fe- 
lony, 140. | 


Fill, conveyance of lands there- 


by, 152. the want of this be- 
fore 32 Hen. 8. was juſtly 
thought to be a defect of the 
common law, 152. what ſhifts 

ple were forced to make be- 
E this method, ibid. the in- 
conveniences therefrom of put- 
ting lands into uſe as they Ton 
did, 153. the method of pre- 
, venting this by ſeveral ſtatutes, 
154. how lands are to be diſ- 
poſed of by will, by ſtatute 
27 Hen. 8. ibid. what limita- 
- tions ſeveral lands are under in 


this way of diſpoſing, 155. 


what it is to have one proved, 
160. how a mans goods were 


formerly diſpoſed of when he 


died without a will, 161. what 


biſhop ſhall have the right of 


Witches and conjurors are 


Witneſſes, how to be exami 

in chantery, 292. 5 
Words are to be underſtood ſo as 
to work ſomewhat, and not to 


238. rules for the expo 
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6 [ guilty : 


proving them, how d 
ibid. e 


of felony, 170. 


be idle and frivolous, 47. this 
explain d by example, ibid. if 


any ambiguity and incertainty 


be in them in pleadings, the 
ne ſhall be ſtrictly againſt 
im that pleads, 48. are ſo ta- 
ken in law, as no material part 
of the parties intent _ . 

ition of 
them, 246. | 


Frecks, ſtatute relating thereto 


explain d, y1. how property is 


gained in goods ſhipwreck'd, 
I 59. what is properly a wreck. 
ibid. 


Writs, which are not to paſs 


> | 
8 72 
or 


without warrant from the chan- 
cellor, 294. 
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